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l-ﬂ AIMS !\ND (]BJECTIVES .HWIZII'-CDI'IPI'HC-I

After studying thiz lesson, ¥ou shauwld be able to:

¢ Know the meaning and cssentials of 4 valid contract

o Linderstand the importance of offer and acceptance as the building bleck of a
cantract

& Appreciate the significance of capacity and free consent of parties to a contract

s Understand the meaning of legality of object of a contract

1.1 INTRODUCTION

We cnier inte contracts every day. Some of these are made conscicusly, for example,
purchase or sale of a share of 4 company or a plot of land. Sometimes we do not even
rcalize that we are making @ contract, e.z., hiring a taxi, buying a4 book, etc. In any
case, a gonlracl, howsoever made, confers legal rights on ooe party and subjects the
other party ta some lezal obligation. People engaged in business carry on business by
entering into different contracts. Thus, the husiness executives. corporale counsels,
entrepreneurs, and professionals i different fields deal frequently with contracts. At
times, they have to draft one such contract or scrutinize it or provide inputs 10 s
making o evel interpret 1. Therefore, it is necessary for them to know whar
constitutes a contract. The law relating to coniracts is contained in the Indian Contract
Act, 1872, For business executives, contract law is tremendousiy significant because it
underlies or is related to all major arcas of law affecting business.

The general principles of the law of contracls are covered m 75 sections. This lesson
explains the different provisions of these sections with the help of case law. Contract
forms the basis of almost all the business law therefore you must know it thoroughly.
The undersianding of how a contract is made and breached and how the remedies for
breach of the contract can be avoided is eszential to deal with laws siven in later
sections. Towards the end of the lesson, there are five sections concerning “Gaining
Practical Experience™.

That branch of law which determines the circumstancess in which, promises made by
the parties to 4 contract shall be legally binding an them is governed by the indian
Contract Act, 1872, Also, it defines the remedies that are available through a court
arainst a person who fails to uphold his contract, and prescribes conditions under
which the remedies are available.

The Indian Contract Act is concerned with the most importaat branch of business law
as it affects all of us in one way or the other at ene time or the other. However, it is of
particular importance to business persons as bulk of their transactions are based on
contracts. The Act imparts definiteness in business transactions as it ensures that what
a person has heen led to expect shall come to puss and what has been promised to him
shall be performed. Thus the purpase of the law of contract is to ensore the realization
of reasonable expectations of the parties whe enter into a contract.

The Indian Contract Act, 1872 is not a complete code on the law of contracts. The
preamble to the Act reads: “Whereas it is expedient to define and amend certain parts
of the law relating to contracts, it is hereby enacted as follows.” Thus, the Act does not
profess to0 be a complete and exhaustive code regarding all classes of contracts. 1t
deals with only certain parts of the contracts and with some specinl contracts only.
However, so far as it goes, the Act is exhaustive and Imperative.

Further the Indian Contract Act does not affect any usage or custom of trade. Thus, the
parties to a coniract, which clearly provide for the application of usages into their
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contracrs, are expressly saved from the operation of this Act. However, such usages
should nat he inconsistent with the provisions of the Act. Furthermore, the provisions
of any statute, Act or Regulation, which are not expressly ropealed by this Act, are not
affected by this legislation. Morcover, the English principles of equity can be applied
to contracts in suitable cases by Indian courts if such principles arc not cantrary to the
pravisions ol the Act.

1.2 INDIAN CONTRACT ACT, 1872

For business executives, contract kaw is memendously significant because it underlies
ar relates o all major areas of law affecting business. The Indian Contract Act
nccupies the most important place in the Commercial Law. Without Contract Acl, 1t
would have been difficult w carry on trade or any other business activities. Ir is also
related with emplovment law. 1t is not only the business cominuniy which is
congerned with the Contract Act, but it affects everybody, The objective of the
Contract Act is to ensurg that the rights and cbligations arising out of a contract are
bongured and that legal remedies are made available to those who are affected.
According to Indian Contract Act, 1872 Section 1, this Act may be called as the Indian
Contract Act, TET2.

The general principles of the law of conracts are covered in 75 sections. Contrace
forms the basis of almost all the busingss law and vou must know it thoroughty, The
branch of faw which determines the circumstances in which promises made by the
parigs lo a contract shall be lepally binding on them is governed by the Indian
Contract Act, 1872, it defines the remedies that are available through a court against a
person who fails to perform his contract, and preseribes conditions under which the
remedies are available,

The Indian Contract Act is concerned with the most impaortant branch of business Jaw
as it affects all of us in one way or the other at ong (ime or the other. |lowever, it is of
particular importance to business persons gs bulk of rheir transactions are based on
contracts, The Act imparts definiteness in business transactions as il ensures that what
a persan has been led to expect should take place and what has been promised fa him
in the contract should be performed. Thus the purpose of the law of contravt is tao
ensure the realization of ressonable expectations of the parties who enter into a
contract.

A contract or au obhgation to perform a promise could arise in the foliowing ways:
1. DBy Agreement and Contract

2. DBy Standard Form Contract

3. By Promissory Estoppel

1. Agre¢ment and Contract: The maost common way of making contract is through
an agreemnent. The two parties may agree to something by mutual negatiations.
When one party makes an offer and the other accepts the samu, there arises an
agreement, which may be enforceable by law,

2. Mtanderd Form Cowmtract: In the modern age some persons. institutions ar
establishments” such as the Railway, Insurance Companies, Bank, Manufacturers
of various goods, ete., may have o enter into a very large number of contracis
with thousands of persons. They cannot possibly negotiate individually with the
persons with whom the contracts are to be made. Confract with pre-drafied
matters are generally prepared by one party, which the other has to agiee to. Az a
general rule, such standard Form Centracts are as much valid as those entersd
into through due negotiation.



3. Promissory Esteppel: Sometimes there may be no agreement and contraci in
strict sensc of the term, but a person making a promise may become bound
because of the application of the equitable doctrine of Esloppel.

1.3 SOME FUNDAMENTAIL DEFINITIONS

Some important Tundamental definitions are given below:

Canirnct 3(h)

A contract is an agreement, enforceahls by law, made belween at leasl two parties by
which rights are agquired by one and obligalions are created on the part of another, 1f
the party, which bad agreed (@ do somelhing, fails to do thal, then the other party has a
remedy.

The term "Contract' has been defined in Section 2(h) of the Indian Contract Act, 1872,
It defines the Contract as an agreement enforceahle hy law.

An agreement cannot become a contract unless it can he enforceable by law, To be
enforceable by law, a contruct must contain all the essential elements of a wvalid
cotitract as delined in Section 14,

Accarding to Section 10, "4l agresments are contracts, If they are made hy the free
cerrsest af the parties, competent fo contract, for o fiovfod consideration, with a lowful
abicer and are not expressly declared by the Aet to he veid

Fremmple: D Airlines sells a ticket on 1 January (o & for the journey from Mumbai o
Mangalore on 10 January. The Airlines is under an obligation to lake X from Mumbai
to Mangalore on 10 Januvary. In case the Airlines fail 1o [ulfil its pramise, X has a
remedy against it

Thus, & has a right against the Airlines to be taken from Mumbai to Mangalore on 10
January, A coresponding duty is imposcd on the Airhines, As there is a breach of
promise by the promissory (the Airlines), the other party to the contract {i.e., X) has a
legal remedy,

Some examples of contragts which we enter into day alier day should be noted.
Laking a seat in a bus amounts to entermg into a contract. When a coin is put into the
slot of a weighing machine, a cootract is entered inlo. Going 10 a restaurant and laking
snacks thercin amaounts to entering into a contract. In such cases, we do not even
realize that we have entered into a contract.

Section 2fh) defines a eantract as *a&n agreement enforceable by law™. Thus, a contract
essentially consists of twi elements: (i) an agreement and [ii) its enforceability by law.

Agreement 2{e)

Section 2{e) defines an agreement as “every promise ard every sel of promisey
forming consideration for each other”. [n this context, the word ‘promise’ is defined
by 52 (b} In a contract there are at least two parties. One of them makes a proposal
{or an offer) to the other, to do something, with a view to obtaining the assent of that
vther to such act. When the person to whom the proposal is made sipmifies his assent
thereto, the proposal is said to be accepted. A propesal, when accepted becomes a
promise [5.2(b}]. Fhe person making the proposal is cailed ‘promissory’ and the
person accepting the proposal is called the “promisee’ [5.2(c}].

In short, agrecment — offer — accepiance.

Promise 2(b)
As per Section 2(h) of the Contraet Act, a proposal when accepted becomes a promise.

4
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Offer (Lo, Proposal) fvection 2(a)}

Section 2{a} states that when anc person signifies anather person his willingness to dn
ar abstain fraom doing anything with a view to oblaining the asscot of that other to
such an act o1 abstinenes, he is said fo make a proposal’. A proposal i alsg known as
an offee.

Defendont

A person against whom o suit has been filed in cowrt and who has to defend bimself
aganst the charges of breach of contruct 15 called the defendant.

Plaintifi

A persou who files a st in a court of law against another for breach of cantract is
cailed the plaintiff.

Promisor and Promive 2(c)

Agcording to Sectinn 2¢ of the Act, the person making the proposal is called the
‘promisor” and the person accepting the proposal is called the *promisee’.

Accepiance

When the person 1o wham the propesal is made, signifies his assent there to, the
proposal is said to be accepted.

Promise 2{b)

A Propasal when accepted becotnes a promise. In simple words, when an offer is
accepted it becomes pramise,

Consitleration 2(d)

When at the desire of the promisor, the promisec ar any ather person has done or
abstained from doing something or does or abstains from daing something nr promises
te do or abstain from doing something, such act or abstinence or promise is called a
consideration for the promise.

Void Agrecment 2(g)

Section 2fg) of the Act defines a void agreement as “an agreement not enforceable by
law?,

Foidable Contraa 211)

An agreement is a voidable contract if it 15 enforceable by Law at the aption of one or
more of the partics there to (i.e., the aggrieved party), and it is not enforceable by Law
at the option of the ather or athers.

Vaid Contract

A cantract which ceases to be enforceable by Law becomes void when it ceases to be
enforceable.

Enforceabifity by Low

The agreement must be enforceable by law so as to become a contract, Thus, there are
cerlain agreements which do not become contracls as the ¢lement of enforceability by
law is absent. For exampls, an agresment to go for a stroll together or for 4 picnic docs
ot become a contract, and therefore, neither rights nor ebligations are created on the
part of the parties to the agreement. Thus, all agreements are not contracts; but all



coniracls are agreements. Further all fegal abligations are not contractual. Only thase i g
legal obligations which have their source in an agreement are contractual. Thus, a s Oh Rt
lezal obligation not to greate @ nuisance for others does not give rise to a contract; but

nevertheless it is actionable by law under the law of Tor,

Lzaal
Oblipation

Agrcemant

Contract

Figure L.1: Contract = Agreement + Legal Obligation

Exumples

(11 A agrees to sell his motoreyele 1o B Tor € 10,008, The agreement gives rize to 2
legal obligation on the part of 4 to deliver the motoecycle to B and on the part of 8
to pay T 10,000 to 4. The agreement is a contract. If 4 does not deliver the
motorgyele, then B can ga to a courl of law and file a suit against 4 for non-
performance of the promise on the part of 4. On the other hand, it 4 has glrcady
given the delivery of the motorcycle and £ refuses to pay the price, 4 can go to the
courl and file a suit against B for non-performance of promise.

(i) 4 invites & for dinner in a restsurant, B accepts the invitation. On the appointed
day, B gues to the restaurant. To his utter surprise 4 is either not there or reflses
to entertain A. B shall have no remedy against 4, Similarly, in case 4 15 present in
the restaurant but 2 fails to turn up, then A shall have no remedy against 5.

{iii’4 gives a promise to his son to give him 2 pocket alloweance of T 150 every week.
In case A fails or rcluscs to give the promized amount, his son has no remedy
against A.

In the above examples, (i) and (i), the promises are not enforceable by law as there
wis no intention to creale legal obligation, Such agreements are social agreeirients
which do not give rise to legal consequences. In example (i) the obligation has its
s0uUree in an agreement and the parties intend to be bound by the same and therefore il
gives rise to a conlract,

Hhar constitutes o conirace?

It is necessary for us to know as to what constitutes a contract as it is the key to
understand many legal questions. Very often 3 dispute does not centre on whether
someone has violated a contract but whether there was a contraet in the first place.
Other disputes centre on whether a change in circumstances has made the contract
uncnforeeable.

1.4 NATURE OF CONTRACT

Indian Contract A¢t 15 the Act which regnlates the entire arena of business world. It is
particularly crucial for those who do their business an the basis of vontract. Contract
Act contains 238 sections, [t covers a wide range of area like: Formation of contrasts,
contingent contracts, performance of the contract, and consequences of breach of
coniract, sale of foods, indemnity and guarantce, batlment, agency and s0-on,
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The Law of Contract came to force on 1 September 1872

1. The Indian Contract Acr was passed and implemented to contral various kinds of
commercial and husiness contracts.

This act is not a complete code of contracts. It deals with gencral principles of
*The t.aw of Contract and special Contract’

M3

3. Under Section | of contract Act it says that the Act is applicable 1o the whole of
India, excepl the state of Jammu and Kashmir,

4. The Contract Act anly pravides rules and regulatinns for Lhe purpase of gontrac.
It does not list any righls and liabilities between parties Lo the contract.

5. Rights and liabilities and their manner of perfonnance are decrded by the parties
themselves under the conlract but it is within the purview of tha act.

1.5 ESSENTIALS OF A VALID CONTRACT

Section |0 provides thal all agreements arc contracts, if they are made by (Tee consent
of parties, competent to contracl, for a lawful consideration, and with a lawfird object,
and are not expressly declared by law to be void. To constitute a cantrast, there musi
be an agreement belween two or more than twy parlies. Mo one can anter into a
contrace with himself. An agreement is composed of two elements - affer or proposa)
by ane parly and acceptance thereof by the other party. The party making the offer (or
proposzaly is known as the atferer or proposer, the party to whon the offer is made is
known as the offerec. When the offeree gives his assent ta the offer, then he is known
as ‘acceptor’. At the time of enfering into a contracl, parties must be thinking of the
same thing {say about the subject matter of the coniract) in the same sense. In other
words they muosi have what 15 knawn as conversus ad idem. Their minds must meet
about the different facets of the subject matier of the contract. Further, there must be
an intention on the part of the parties to create a lepgal relationship.

An agreement of a purcly social or domestic nature is not a conlract, In commergial
agreements, the law presumes that the parties intended those agreements to have legal
conscyuences. However, this presumption may be negative by express lerms to the
contrary. Similarly, in the case of agreements of purely domestic and social nature the
presumption is that they do not give rise to lepal consequences. Howewver, this
presumption is rebutlable by showing that the inlention of the parties was Lo create
legal abligations.

The conrent of the parties to the agreement must be frea one genuine. The conzent
will not be frea if it is obtained by misrepresentation, fraud, undue influence, coercion
or mistake. If in a consent any of these flaws is present, (the contract may nol be valid.
Further, the partizs ta the contract must be competent o contrack. The flaw o capacity
of parties to contract may be due to minority, lunacy, idiocy, drunkenness or stalus, If
a party to a coniract suffers from any of these flaws, the contract may not be a valid
one. Also, the contract must be supported by condfderation on both sides. Each party
to the contract must give or promise something, and receive something or a promise in
relurn. However, this consideration need not be in terms of money. In case the
prumise is not supported by consideration, the promise will be »uduwm puctten (2 bare
proroise) and would not pe eaforceable by law. The object of the agreement must be
lawiful, and not one of which the law disappraves. Alsq, there are certain agreements
which have been expressly declared by law to be illegal or void.

Also, the meaning of the agreement must be certain or capable of being made certain,
For instance, 4 agrees to buy 10 metres of clath from a shepkeeper. There is nothing
whatsoever to show what type of cloth was intended. The agreement would not be



enforceable for want of certainty of meaning. Tf, on the other hand, the special 1
description of the eloth is expresshy staled, say terryeot (80:20), the agreement would Ry RS
be enforceable as there is no ambiguity as to its meaning. The terms of the agreement
should be capable of performance. An agreement, to do an impossible act, in jtscll
cannat be enforced. An agreement to make two parallel lines meet cannol be enforced.

Effact af Absener aof vne or more Essenpial Elements of e Valid Cosatract: 1f one or
more essentials of a valid contract are rmissing, then the contracl may be voidable,
void. illegal or unenforceable.

{Offer + Aceeplance — Promise
+

Consideration

Arreemeni

4+

Enforceability by Taw

l

Contract

1. Proper affer and proper Accepiance with Iintention io create legal Relationship.

Cases: A and B agree to go to a movie on coming Senday. A does not turn, in
resulting 13's loss of ume bot B cannot clamm any damages from A since the agreement
1 watch a movie is a demeslic agreement which does not result in 4 contract,

In case of social agreement there is no intention o creale legal relationship and there
i$ no contract (Balfour v. Balfour),

In case of commercial agreements, the law presume that the parties had the intention
to create lecal relations,

An agrevment of a purely domestic or social nature s not a contract.

2. Lawful Consideration

lLawful consideration must not be unlawful, immoral or oppased to the public policy .

3. Cupacity

The parties 10 a contract must have capacity (lepal ability) to make valid contract.
Section 11 of the Indian contract Act spevifies that every persofl is competent (o
contract provided.

{11 Is of the age of majority according to the Law which he {s subject, and
(i) Who 15 of sound mind and
{iii} 1s nat disquatified from contracting by any law to which he is subject.
%+  Person of unsaund mind can enter inte a contract during his lucid interval.

&  An alien enemy, foreign sovereigns and aceredited represemative af a foreign
state. Insolvents and conviets are not competent 1o contract.
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4, Free Convent
Free consent of the partiss must be genuine consent, means agreed ypen same thing in
the sume sense 1.g., there should be romensns  f —idern. A consent is said to be freé
when it is not caused by cocrcion, undue influence, fraud. misrepresentation or
mistake.
5. Lawfal Object
#® The object of agreement shoubd be lawful and legal.
® Two persuns cannot enter {ulo an agreement to do a criminal act.
¢ Consideration or object of an agreement is unlawful if it
{a) 15 forbidden by law; ar
{In is of such nature rhat, if permitted, would defleat the provisions of any law; or
(¢} is fraudulent; or
{d) imvobves or implies, imuey 0 persen or property of another; or

o) Court regards it as immosal, or opposed to public policy.

. Possibility of Performarnce

s The terms of the apreement should be capable of performance.

& An agreements to do act, impossible in itself cannot be enforced.

Example: A aprees to B to discover treasure by magie. The agreciment is vaid because
the act in itself is Iimpossible (0 be performed from the very bezinning.

7. The termy of the agreemenrts ire certain or ore capable of being maide certain
Example: *A" agreed to pay T 5 lakh to *B° for ultre-modern decoration of bis drawing
room. Fhe agreement is void because the meaning of the term “ultra — modern™ is mot
cerfain.

8. Not Declared Vold

&  The agreement shauld be such that it should be capable or being enforced by law.

& Certain agreements have been expressly declared illegal or void by the law,

& Necessary Legal Formalities
& A coatract may be oral or in writing.

& Where a particular type of contract is required by law to be in writing and
regislerad, it must comply with necessary formalities as 1o wriling, registration
and attestation.

o [[legal formalities are not carried out then the contract is not enforceable by law.

Fxample: A promise to pay a lime. Barred debt must be in writing.

1.6 PRIVITY OF CONTRACT

As a conlract is entered into by two or more persons therchy ereating rights and
obligations [or them, it s 4 parly fo the contract only wha can enforce his nghts as
against the other party (ie., the promisor). The basic principle underlying law of
gontracts is that a soranger to a contract cannot maintain a suit for a remedy. The law
enlitles only those who are parties to the contract W Ole suits for exercising their



rights. This is known as ‘privity af contract”, This rule can be traced to the fact that the
law of contracts creates fus in personam (against a person) as distinguished from jus in
rim (against a thing), Therefore, a stranger to a contract cannot maintain a suit.

Exmmple: 4 is indebted to B. 4 sells certain goods to €. C gives a promise to 4 to pay
off 4°5 debt 1o B. In case € fails to pay, B has no rght to sue €, being a stranzer to the
contract between { and A, In other words C is not in privity with 3. However, i3 in
privity with 4.

The concept of privity of contracts is illustrated below:

M = Mlamu fEciercr
Gioods 7 W = Whalesaler
g It = Remiler
‘ Goods [ T B = Huyer
i e _
1% is In priwily of contract with
| {roads T R only b pot with W and M
G

Figure 1.2: Privity of Contract

Formation of a Contrace: There are different maodes of formation of a contract. It may
be made in writing or by word of mouth, or be inferred from the conduct of the parties
ar the circumstances of the case, The contracts are classified accordingly.

1.7 CLASSIFICATION OF CONTRACTS

In connection with cantraces, there are faur tvpes ol classifications. Types of contracts
in gontract law are as follows:

& (n the basis of Farmation
s (Op the basis of Natore of Cansideration
& O the basis of Execution

e (O the basis of Validity

1.7.1 Classification of Contracts according to Formation or Creation

A contragt may be {3} Made in writing (b) Dy waords spoken and {¢} Inferred from the
canduct of the parties or the circumstances of the case. We can classify contracts in
the lollowing manner.

a. Express contract
b. lmplied conrract

c. l'acif contract

=8

{Juasi contract
g.  E-contract

»  Fxpress comtriet: This contract is made by word, spoken or writlen. According to
sec 9 in so for as the proposal or acceptance of any promise is made in words, the
promise is said to be express. For example, A has offered to sell his bouse and B

has given acceptance. It is *Expresa Contract’.
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1.7.3 Classification of Contracts sccording to the Basis of Execution

{Jn this hasis Contracts can bhe classified into two groups namely, Executed and
Executory Contracts.

Fxecuted Contraci: A contract is said to be executed contract when horh the
parties to contract have performed their share of ohligation, For example, A
contracts to buy a car from B by paying cash, B instant|y delivers his car.

Execatory Centrect: An executtry contrace is one which s, eithcr whaolly
unperformed, of something remaing in there W0 be done by both the parties to
complete the contract, Sometimes, a contract may he partly executed and partly
executory. For example, TJ agrees to buy V's cvcle by promising 12 pay cash on
15th July. ¥ agrees to deliver the cycle on 20th July,

Partly executed and purtly execatory: A contracl in which one of the parties has
fulfilied his obligation but the other party is yet to fulfill his obligation.

Exampie: A sells his car to B and A has delivered the car but B j5 vet to pay the
price. For A, it is executed contract whereas it is executory contract on the part of
B sinee the price is vel to be paid.

1.7.4 Classification of Contracts according to the Basis of Validity

On this basis Contracts can be ¢lassified into 5 groups, namely-——Vaiid, Void,
Voidable, Tllegal and 1nenforceable Contracts.

Falid: The Contracts which are enforceakle in s court of faw are called Valid
Contracts, To attain Validity the Comtract should have cedain leatures like
consensus ad idem (of the same mind), certainty, free consent, two directional
consideration, fulfillment of legal formalities, legal obligations, lawful object,
capacity of parties, possibility of performance, cte. For example, there is a
Contract between X and Y and let us assume thai their coniract has all those ahove
said features, it 15 a Valid Contract.

Vaid: A Contract which is not enforceable in 8 court of law is called a Void
Contract. If a Contract lacks any one or more of the above features {except free
consent and legal formalities), it is called Void Coniract. For example, There is a
Contract between X and ¥ where Y {s a minor who has no capaciry 10 contract. [t
is Void Cantract.

Vaidable: A Contract Jacks free consent only, is called Yoidable Contract. That
means it is a Contract which is made under certain pressure cither physical or
menial. Al the will of the suffering party, 2 voidable contract may become either
Valid or Void in future. For example, there is a Contract between A and B where
B has forcibly made A involved in the Contract, 1t is voidable at the will of AL

Hlepal; 1 the contract carries unlawful object it is called lllegal Coniract.

Fxample: There is a contract hetween X and Z according to which Z has to kill Y
for a sum of T 10000/- from X. It is an illegal contract.

Unenforceable: A contract which has not properly fulfilled legal formalities is
called unenforceable contract. That means unenforceable contract suffers from
some technical defects like insufficient stamp etc. Afier rectification of that
technicai defect, it becomes enforceable or valid contract. For example, A and B
have draficd their agreement on T 10/~ stamp where it is to be writtep actually on
T 104/~ stamp. 1t is an unenforceabls contract,

13
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1.8 ILLEGAL AND VOID AGREEMENTS

Sections 25 to 30 refer to cases in which the agreemeni is only void. Section 23 poinis
out the cuses where the consideration of an agreement is unlawful and the agreement
i5 also void, Thus, every illegal agreement is void, but every void agresment may not
amount to ilegal agreement,

An upenforceable contraci 15 neither void nor voidabie, bul it cannot be enforced in
the court hecause it lacks somte ttem of evidence such as wriring, rogisiration or
stamping or where the remaedy has been barred by lapse ol time. For instance, an
agreement which iz required to be stamped will be unenforcedble if the same i5 not
stamped at all or is under-stamped. In such a case, if the stamp is required merely for
revenue purposes, as in the case of a receipt for payment of cash, the required stamp
may be affixed on payment of penalty and the defect (s then cured and the contract
becomes enforcexble. However, Lhe technical defect cannot be cured and the contract
reimains unenforceable eg, in the case of an wostamped hill of exchange or
promissory nole, In any casc the contrag! may be carried out by the parties concerned:
but in the event of breach or repudiation of such a contract, the aggrieved party shall
not be entitled to the legal remedies.

1.8.1 Vaoid Contracts and Illegal Contracts

Al illegal Comraces are void, bul aff void comraces ore not illegals Au illepal
Contract will not be implemnented by court. So, illegal contract is Veoid. & vojd
contract may not be illegal because its object may be lawiul.

The (omivocis which arve collateral to flegal conmtrace are void, but the coniracts
which are collaterad Lo void comtract may be Falid: An illegal action makes not only
itself Void but also the contracts connecled to it. Bur contract collateral to woid
contract may attain Validity because the object of the main contract is lawful.-

1.8.2 Void Contracts and Voidable Contracts

Becaming Valid: A Voidable Contract may become Valid at the aption of suffering
pirty. But a Void Contract can never and never become Walid,

Third Party Rights: In case of Voidable Contracts third party may attain rigfits on
concerned properiy, if the third party gets the property before the Voidable Contracls
gets declared as Void, But in case of Void Contract third party cannot get any right.

1.8.3 Distinetion between Void Agreement and Voidable Contract
The following poings of distinction are worth notinp:

(1) Lepality: A void agreement is without any legal effect and henpe cannot he
enforced by either party, A voidable contract, on the other hand, can be enforved
by the party at whose option it is voidable,

{2) Enforceability: A void agreement is unenforceable from the very beginning,
whereas a voidable contract becomes unenforceable only when the party at whose
option the contract is voidable’ rescinds it.

Examples: (i) A pays 8¥10,000 in consideration of 4°s promize to sell him soime
goods. The goods had been destroyed at the lime of promise. The agreement is
vaid and thus unenforceable.

(ii} A, a doctor, by exercising undue influence over his patient £ induces him to
sell bis car worth T 1.50,000 for ¥ 1.00,000. It is a voidable contract al the option
of B. If B rescinds the conlract, il hbecomes unenforccable; but if he daes not, then
the contract is enforceabie.



{3) Compensation.: Under & voidable contract, any person who has received any
benefit must compensate or restore it to the other party. The gquestion of
compensation in the event of non-performance of a void agreement does not arise,
as it is vnenforceable from the very beginning,

{1) Effect on Colfmeral Transactiorm: A voldable contract does nol affect collateral
transaclion, But il the agreement is void on account of the object or consideration
being illegal or unlawful, the collateral agreement will also become void.

1.8.4 Oblization of the Parties undeyr a Yoid contract and a Voidable
Contract

In the case of a void contract, since the transaction j5 vither unenforceable from the
beginning or so becomes impossible or illegal of execution, the parties thersto are
exonerated of their obligations. Thus, none of the parties can seek performance from
the ather. [n the case of a voidable contract, the party aggrieved may or may not opt to
repudiate the transaction. Thus, where it prefers, in spite of his consent being not free,
to abide by the transaction the other party shall alzo be subject to the obligations
vontemplated under the contract. The position shall be as if the contract was a valid
contract. But where it chovses to opt out of the transaction, then all the parties shall be
excused trom the obligations under the contract.

Are AN Unenforceable Contracts Void?

Seetion 2(3) does not declare every unenforccable contract void. A contract may be
unenforceable either by substantive law or by procedural law or regulation. It {s only
that contract which is unenforceabie by substantive law becomes void. in other words,
‘unenforcesgble by law’ means unenforczable by substantive law.

Example: (3) There 15 2 contragt with an alien enemy. It is itlegal from its inception
and therefore would be void under 5.2 ().

{ii} There is a contract with an alien friend but later on he becomes an alien enemy.
Such a contract would be void under 5.2.(3).

A contract may be unenforceable but not he void. Thus, a mere failure to sue within
the time specified by the Limitation Act or an inability to sue by reason of the
provisions of one of the onders under the Civil Procedure Code wonld ot make the
contract vodd,

1.5.5 Distinction between Void Agreement and Void Contract

A void agreement is unenforceable from the very beginning; whercas 2 void contract
ig valid at the time of its formation but becomes void later an,

1.9 PROPOSAL (OR OFFER) AND ACCEPTANCE [S8.3-9]

(iter is not only one of the essential elements of a contract but it is the basic building
block also. An offer is synonymous with proposal. The offeror or proposer expresses
his willingness “to do™ or “not to do™ {i.e., abstain from doing) something with a view
to obtain acceptance of the other party to such act or ahstinence [5.2 (a)]. Thus, there
may be ‘positive’ or *negative” acts which the offeror is willing to do.

Example; (i) Anna offers to sell a book to Begum. Anna is meking an offer 1o do
something, 1.€, to sell a book. It is & positive act on the part of the offeror.

{ii) Amin offers not to file a suit against Bedi, {f the latter pays Amin the amount of T
10,000 outstanding, Here the act of Amin is a pegative one Le, be is offering to
abstain from filing a suii.

L7
Law of Contraet






{iv) Akbar, a creditar, offers nat to file a suil against Begum, a deblor, if the larter pays
him the amount of € 2000 ourstanding. This is an affer by abstinence or omission
to do something.

1.9.2 Difference between Offer and Invitation to Offer

An offer is to be distinsuished fram an invitation to offer. A prospective sharehalder
by filling up a share application form, wsually attached to the prospectus, is making
the offer. An auctioneer al the time of auction inviting offers from the bidders is nor
making an offer. The price lists, catalogues and inviting renders and quotations are
mere invitations to offer. Likewise a display of goods with a price tag on them in a
shop window 15 construed an invitation lo offer and nol an offer to sell.

Example: In a departmental store, there 6 self-service. The customers pick up articles
and take to the cashier’s desk to pay. The customer’s action in picking up a particular
article 15 an offer to buy. As soon as the cashier accepts payment, a contract is entered
into. [owever, there are certain exceptions to this. Thus, where a store advertises that
it wili give a free pift or 2 special discount to “the first 100 costomers™ or semething
like that, it may be anything that requires special effort on the part of the customer. If
so. the store has made an offer which he may accept by being among the 100
customers. Similarly. sale promotion schemes requiving customers to do anything
special are offers.

1.%.3 Fssentials of a Valid Offer

o  The terms of the offer muist be definite, unambigrons and cerfain or capable af
being made certain. If the terms of the offer are loose, vague, ambigzuous or
uncertain, il is not a valid offer.

8 _dn offeree must have knowladpe of the offer bafore he can accepi it The offer
must be communicared 1o the other party. The communication of offer is complete
only when it comes Lo the knowlkedge of the offeres. If the offer is lost on the way
in Lransit it is no offer. This is true of specific as well as general affers.

®  Ap affer canngt contain q term the non-compliance of whick maoy be assumed to
amoynt to acceptance. An offeror cannot say that if the offeree does not accept
the offer within two days the offer would be deemed to have been accepted. Such
a burden cannot be imposed on the offerce. 1t is for the offeree to accept the offer
or not; and therefore, he may communicate his acceptance accordingly.

s [f a person makes a statement withaut any imtention of creating & binding
obligation this does not amount to an offer. It is only a mere declaration of
intention ¢ offer. For example, an auctioaeer, L, advertised that a sale of office
furniture would take place at a particular place on & stated day. A wravelled down
about 100 km. ro attiend the sale but found the furniture was withdrawn froom the
sale. He ¢laimed compensation from the auctioneer. Held, thal auctioneer was nol
liable.

® Where two parties make identical offers to each other [n ignorance of each ather’s
offer this does not result in a contract. Such offers are kmown as cross offers and
neither of the two can be called an acceplance of the ather.

® The offer must be made with a view to obtain acceptance thereto.

e The offer must be made with the intention of cresting legal relevionship. An offer
of a purely social or dotmestic nature is not a valid offer.

e The offer must be communicated to the offeree before it can be accepted. This is
trye of hath specific and general offers.
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s [f notime is fixed by the offeror within which the offer s to be accepted, the offer
does not remain open for an indefinite period. Where no time s specified, then the
offer is ter be accepted within a reasenable tima. Thus, it no time is specified then
the offer lapses after a reasonable time, What is 4 reasonable time is a question of
fact and would depend vpoen the circumstances of each case.

8 An offer must be distinguished fiom a mere invitation to offer.

1.9.4 [rrevocable Offers

Cienerally, a proposer specifies a period within which the offeree must accept. Thus, if
A makes an offer to £ on 1 June, valid up to & June, but revokes it on 3 June, hefore its
acceptance by B the revocation is cifective, and (he offeree has no remedy. However,
the ¢ourts will bind an offeror 1o his promise to hold an offer open in exchange for a
consideration given by the offerec. For instancge, in the above case, if & had given
snme consideration to 4 to keep the offer open, then A could not revoke the same
before the specified time. Sometimes such contracts are called “option contracts™.

1.%.5 Revaocation aof Offer

There are many reasons due to whicl the offer lapses ot is revoked such as: (i) An
offir 15 revoked by the death or insanity of the proposer, if the facl of his death or
insanity comes to the knowledge of the acceptor before acceptance. Therefore, 1if the
acceptance is made in ignomance of the death, or insanity of the offeror, there would be
4 valid contract, (i) An offer lapses by the death or insanity of the offeree before
acceptance, (iii) An offer terminates when rejected hy the offeror, (iv) An offer
teriminares when revoked by the offeror before acceptance by the offerse, (v) An offer
terminates by not being accepted in the mode prescribed, or if no made is prescribed,
in some usual and reasonable mode {or manner), (vi) A conditional offer terminates
when the condition is ool aceepsed by the offerce, (vil} An offer tenminates by
counter-offer by the offeree.

1.9.6 Meaning of 2 Counter-offer

When in place of accepting the terms of an offer as they are, the offerse accepts the
saite subject to certain conditions or gualifications, he is said to make a counter offer.
Fur example, an offer 1o sell rice was accepted by (he offeree with an endorsement on
the Soid and Bought Notes that yeilow and wet grain will not be accepted |4/ Shain v.
Moathia Chetsi, 2 Bom L R 356]. Held, there was no contract,

1.9.7 Special Terms in a Centract

Many times, there are certain special terms, which form part of the offer, but they are
not duly hrought to the notice of the offeree (i.e., consumner or a customer or a client,
at the 1ime the offer is made, [ these special terms are not brought to the customer®s
notice, then there is mo valid ofler. In case (e olfer is accepted, and the contract is
formed, the customer i3 not bound by the special terms. The terms may be brought to
the custommer’s notice aither (i) by drawing his attention to them specifically or (ii) by
inferring that a man of ordinary prudence could find them by exercising ordinary
diligence.

The examples of the first case are where gertain conditions are written on the hack of a
ticket for a journey or deposit of luggage in a cloak room and the words, “For
conditions see back™ are printed on the face of it In such cases, the acceptor, 1.c., the
person buying the sicket is bound by whatever conditions are written on the back of
the tickat whether he has read them or not.



An example of the second case is where the conditiens forming part of the offer are
printed in a language not understood by the offerec but his aflention has been drawn to
them in a reasonable manner. In such a case, the law imposes an abligation upon the
offeree to ask tor the transfation of the conditions. I he fails to do so, it is presumead
that he has construclive notice of these special lerms and he will be bound by them.

However, if the special conditions forming part of an offer are contained in a
document which is delivered after the contract is complete, then the customer (s not
bound by them. Such g document is considered a non-cantractual document as il is not
supposed te conlain the conditions of the contract.

L.9.8 Acceptance of an Offer

When the person to whom the offer is made signifies his assent thercto, the offer is
said to be accepled [5.2(h)]. T'hus, acceptance is the act of piving consent to the
proposal, The offeree is deemed to have given his acceptance when he gives his assent
to the proposal. The acceptance of an offer may he expressed or implied. Tt ig
expressed when the acceptance has been zignified either in writing or by words of
mouth or by performance of some required act of the offeree. The acceplance by
performing the required act may be exemplified with reference to Carfill v Carbolic
Smoke Balf Co. case (supra),

Examyles: (1) A shopkeeper teceived an order from a customer — a household lady.
He executed the order by sending the goods. The customer’s order for poods
constitutes the offer which was accepled by the shopkeeper by sending the poods. it is
a case of acceptance by conduct. Here the shopheeper is accenting the offer by the
performance of the act (i e., sending the poods).

(i) 4 loses his dog and announces a reward of ¥ 540 10 anyone who brings his dog to
him. £ need not convey his acceplance of the offer, which is a general one. I he finds
the dog and gives it to 4, he is entitled to the reward as he accepted the offer by doing
the reguired ack.

1.9.9 Implicd Acceptance

Acceptance 15 implied when it is =said to be pgahered from the surrounding
circumstances or the conduct of the parties.

Examples: (i) A enlers into a bus to reach his destination and takes a sgat. From the
very nature of the circumstance the lew will imply acceptasnce on the part of 4.

{ii} A’s scooler goes out of order and he 15 stranded on a lonely road. B, the mechanic
who observes this starts rectifying the fault. A4 allows B to do the same. From ihe
nature of the circumstances 4 has given his acceptance to the offer of B.

Who can accept an offer?

We have meniioned earlier that a specific offer can be aceepted only by the person
whom it is made. The rule of law is that #f A wants to enler into a coniract with B then
C canngt substitute himself for B without A's consenl. However in the case of 2

general offer it can be accepted by anyone by complying with the terms of the offer.

Examples: {1} A purchased 2’s business. Prior to the purchase, 4 was working as the
manager of B. C, to whom 2 owed a debi, placed an order with the latter for the
supply of ¢erlain goods. A supplied the goods even though the order was not addressed
to him. ¢ refused to pay A for the goods becaose he, by entering into contract with B,
intended to set-off hiz debt ugainst 8. Held, the offer could be accepted by B only and
not by anyone else. [Boullon v, Jones 157 ER 232).
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fii} The caze of Carlill v. Carbolic Swake Beall Co, {(Supra) illustrates that 2 general
offer can be accepted by anyone by complying with the requirements of the offer.

1.9.110 Essentiais of a Valid Acceptance

The following are the essentials of a valid acceptance: {i) It must be absolute and
uogualified and according to the exact terms of the offer (7). (i) It must be
communicated o the offeror, (iit) It must be according 1o the mode, if any, prescribed
by the offeror (s.7), (iv) It must be given within the time specificd, if any, otherwise it
must be piven within a reasonable time, (v) It must be made before the offer lapses or
is terminarcd, revoked or withdrawn. If the offer has alrcady lapsed then there is
nothing to accept, {vi) It must be given by the person to whom the offer is made.
Howewver, in the case of a general offer. acecplance can be given by any member of
the public.

1.9.11 Meaning of the Phrase “Acceptance must be Absolute and
Ungualificd”

Acceptance must be according to the exact terms of the offer. An acceptance with a
variation however slight is no mcceptance and may amount t¢ a mere counter offer
which the original offeror may or may nar aceept. 4, a [urniture wmaker, offers to sell
&, a dining table for T 2,000 8 replied, “[ can pay T 1,800 for it™ The offer of 4 is
rejected by 7 as the acceptance is qualified. However, B subsequently changes his
mind and is prepared to pay T 2000, This also will be treated as a counter ofter and it
is up to A o agcept the same or not.

Examples: (i) 4 offered to sell his land o 2 for 7 50,000, B replied purporting to
accept and enclosed ¥ 10,000 promising to pay the balance of T 40000 by monthly
instalments of ¥ 5,000 sach. Held thal B could not enforce acceptunce because his
acceptance was not unqualified.

{11} A otfers to sell his house to 8 tor ¥ 5,00.000. 8 replies, *1 am prepared o buy yout
house for T 500,000 provided you purchase my Maruti Car for T 2,00,0007, There is
no acceptancs on the part of B,

However, it some conditions are implied as a part of the contract and the offeree
aceepts the offer subiject to those conditions the acceptance will be treared as valid.

Example: A, a real estate company, offers to sell a flat to 8 and B agrees to purchase
il, subject i the title fo the flat being approved by 5°s solicitor. The acceptance by B
is absolute and not qualified as if is presnmed that 4 has a title to the property aud it
was ot necessary for 4 to mention anything about the title.

Acceptance of an oifer is "Subject to g contract™ or “Subject to a formal coniract”, or

Subfact to @ contract ta be aopraved by selicitors”. The significance of these words
is that the partics do not intend to be bound and are not bound until a formal contract
i5 prepared and signed by them. The acceptor may agree fo all the terms of the offer
and. yet dechine to tnla bound until formal agreement is drawn up.

Examples: {1} C accepted E°s offer to s¢ll four items of antique furnimure for 7 44,000
subject to a proper contract to be prepared by the vendor’s solicitors. A contract was
preparad by C7s solicitors and approved by £'s solicitors but £ refused 1o sign it, Held,
there was no contract as the agreement was only conditional [Chillfngworth v, Fiche
{1924) 1 Ch. 971.

{ii) £ bought a flat from a real estate company “subject to a contract”. The terms of the
formal contract were apreed and each party signed his part. £ posted his part but the
company did not post its part a5 it changed its mind in the meantime. f2&d, that there
was no binding contract between the parties [fecles v. Bryan: (1948) Ch, 93]



A meve Mentof Accepiance Iy ne Acceplance

Acceptance must be communicated to the offeror. The communication of acceptance
may be expreéssed or mplied one. A mere mental acceptanée is no acceptance. A mere
mental acceptance means that the otferce is assenting to an offer in his mind only and
thercfare there 15 no communicatiaon of acceptance o the offeror.

Example: 4, a suppher, sent a dralt agreement relating to the supply of coal and coke
ta the manager of o railway company for his acceptance. The manager wrole the word
fapproved’ an the same and put the draft in the drawer of his rable intending to send it
te the cornpany’s solicitars for a formal ¢ontract to be drawn up, By an oversight, the
draft agreement remained in the drawer, Held there was no contract as the wmanager
had not communicated his acceptance to the proposer.

Effect of Silence of the (fferee or iy Foilure to Reply

The acecptance of an ofter cannor be implicd from the silence of the offeree or his
Failure to reply.

Exumple: 4 offered by a letter to buy his nephiew’s TV, set for € 3,000, saving, “1f |
hear no more trom you. 1 shall consider the 1.V, set is mine at T 3 000", The nephew
did not reply at all, but he old an auctionser who was selling his T.V. sct, not to scll
that particular TV, st as he had =old it to his uncle. By mistake, the auctioneer soid
the zet. A sued the avctioncor for conversion. Held, A could not succeed as his nephow
had not communicated acceptance and therclore there was no contracl. However, if
the offeres has by his previous conduet indicated that his silence means that he accepts
then the acceptance of the offer ¢an be implied (rom the silence of the offeree. Funther,
in the case of a general offer it is not pecessary 1o communicate the acceptance if it is
made by acting wpon the terms of the offer [Cardill v, Carbelic Smoke Ball Ca, Supra).

Acceprance mucst be According to the rode Prescribed J5. 7]

Where the offeror preseribes a particular mode of acceptance then the ageeptor should
follow that mode. In case no mode of acceptance iy prescribed by the offeror, then the
acceptanes must be according 1o some usual and reasonable mode. 1f the offeror
prescribes a manner in which the offer 15 to be acceptad and the acceptance is not
madec in such mapner, the offeror may, within a reasgnable time, afler the acceptance
15 commumcated 10 him, insist that his offer shall be aceented in the prescribed mode
and not otherwise, but if he fails to do so he is deemed to have agreed to the
aceeprance.

Exumple: 4 sends an offer to 8 through post in the uswal course. & should make the
acceptance (o the “usual and reasomable masner™ as no mode of accepiance is
prescribed. He may accept the offer by sending a letter throwgh post in the ordibary
course within a reasonable time. However, if 4 had asked for an acceptance by
telegram then £ should accept the offer by telegram. In case 5 accepts the offer by a
letter then A may insist that the acceprance should be in the prescribed mode. But if 4
(the offeror} does not insist within a reasonable time that the scceprance be in the
preseribed mode, then he is bound by the acceptance though not made in the
preseribed mode,

An Agreement to Agree in the Future (Futuristic Agreements)

Law does not allow making of an agreement to agree in the futwre. The parties must
agree on terms of the agreement. The terms of the agreement must be either definite or
capable of being made definite without further agreement of the parties.
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1.10 COMPLETION OF COMMUNICATION OF OFFER
AND ACCEPTANCE {S.4]

It s necessary to communicate ofter o the offeree and the acceptance to the offeror.
Wien 13 the communication considerad o be compleled? The communication of an
offer is complete when it comes to the knowledge of the person to whom 1t is made.
Where 4 pronoses by a letter to sell his car ro B art a certain price, the communication
af the offer is complete when 8 receives the letter. The completion of communication
of acceptance has two aspects, wiz; (i} As against the offeror and (i) As avainst the
acceptor. The communication of acceptance 15 complete (i) As against the offeror
when it i$ put into 4 course of transmission to him so as to be out of the power of the
acceptor; (1) As ggainst the acceptor, when it comes to the knowledge of the offeror,
Thus, in the above example, it £ accepts A's offer by sending a letter through post,
then the communication of acceptance is comnlete (1) As apamnst 4 when Lhe lstter s
posted by B; and (i1} As against & when the |etier is received by 4.

1.10.1 Revocation of Offer and Acceptance {s.5]

It is pogsible for the offeror to revoke the offer hefore it i accepted by 1he offeree bul
not later. Similarly, the offeree may revoke acceptance, till the communication of
acceptance is complete as against him but not later. Thus, in the above exanple 4 may
revoke his offer at any time before or at the moment, when B posts his lever of
acceptance, bul not afterwards. B may revoke his acceptance at any time before or at
the moment when the letter commumicating reaches A, bul not afterwards. The
communication of a revocation {of an offer or an acceptance) is comiplete— (i As
against the person whoe makes it when it is pur inte a course of transmission to the
person to whowm it is made so as to be out of the puwer of the person who makes it; {if)
As apainst the person to whom it is made, when it comes to his knowledge. In the
above example, 4 may revoke his offer by telegram. The revocation is complele--- (i)
As apaingt 4 when the telegram iz dispatched; (ii) As apainst 8 when B receives it. &
may revoke his acceptance by a telegram. 8°s revoeation s complete as against B,
when the telegram is dispatched, and as against A when it reaches him.

1.10.2 Contracts Over Telephone or through Tclex, Fax/e-mail

One may eater inte contracts either {1} When he is face (0 face with another person or
{11) Qver tefephone or (iii) trough telex or {iv) through Postal. When one is face to
face with another persen, the contract comes into existence immediawely after the
negotiations are completed with the process of offer and acceptance. Contracts over
iclephone are just like contracts face to face. But the offeree must make it sure that his
acceptance is received by the offeror olherwise there will be no contract, as
communication of acceptance i nol complete,

1.11 CAPACITY TO CONTRACT {SS8.10-12]

1.11.1 Persons wha are Competent to Contract

Any ong cannot ¢nter into a contract; he must be competent to contract according to
the law. Every person is competent to contract i he (i) is of the age of majority, {ii) is
of sound mind, and {iii} is not disqualified from comtracting by any law to which he is
subject (s.11). Thus, there may be a flaw in the capacity of parties to the contract. The
flaw in capacity may be due to minority, lunacy, idiocy. drunkenness, drup addiction
or status. If a party to a contract suffers from any of these flaws the contract may not
be a valid one. IT the contract would have been allowed 1o be g valid one then it would
result in one party being at a disadvantage in the bargaining process.



1.11.2 Capacity of a Minor to Enter into a Contract

Age of a person detcrmines enough maturity to make a contract. The contract law
defines maturity as the ape of majority. That usually is 18 vears. Does this mean that a
minor is not competent to contract? ™o, a minor may make a contracl, but he is not
bound by the contract, however the minor can make the other party bound by the
contract, Thus, a minor is not bound on a mortgage or a promissorty hote, but he can
be o mongages, a payees, or an endarsee. He can derive henefit under the contract.
Hewever, an agreement with a minor cannot be ratificd by him on his attaining
maarity so as 10 make him bound by the same. Furlher, if he has received any benefit
under the contract, the minor cannot be asked to refund the same. In fact he s always
allowed to picad minority and is not stopped o da so even where he had procured a
loan or entered into some other contract by falsely representing that he was of full age.
It is 10 be nuled that il money lent 1o him or an item soid to him could be traced then
the court inay, on equitable grounds, ask the minor to return the same to the lender or
the seller, as the casa may be as a minor does not have the liberty to cheat. In the case
of a fraudulent misrepresentation of his age by the minor, inducing the other party to
enter into a contract, the court may award compenzation to the other party under 5330
and 33 of the Specific Relief Act, 1963.

Further, a mingr cannot be 2 parner in a partnership firm. However, he may with the
consent of ail the partners for the fime being, be admitted to the henefits of parinership
{s.36. the Indian Parinership Act, 1932). Also, a mmor can act as an agent and bind his
principal by his acts without incurring any personal lighility.

Scetion 68 provides thal 3 miner’s estale is liable o a person who supplies necessaries
of life to a minor, or to one whon the minor is legally bound to support, according to
his station in lifg, not on the basis of any contract, but on the basis of an obllgation
resembling a coniract. However, there is no personal liability of a minor for 1he
necessaries of life supplied. The definition of a “necessary of life” depends entirely on
the person and the situation. It probably will always include food and probably will
never include a car. [n order to entitle the sapplier to be reimbursed from the minor's
estate, the following must be satisfied: {iy The goods are ‘necessaries’, for thal
particular minar having regard to his conditions in life (or status or standard of living)
and that purchase or hire of 2 car may be ‘necessary’ tor a particular mino; (ii) The
minor needs the woods both at the time of sale and delivery. What is requircd o
consider are---the minor’s actual requirements at the time of sake and at the time of
delivery, where these are different.

A minor's estae 15 lighle not enly for the necessary goods but also for the necessary
services rendered to him. The lending of money to a minor for the purpose of
defending a suit on behalf of & minor in which his property is in jeopardy, or for
defending him in prosecution, or for saving his property from sale in execution of a
decree is deemed to be a service rendered to the minor. Other examplas of necessary
services rendered to a minor are: provision of cducation, medical and legal advice,
proviston of a house on rent to a minor for the purpose of living and continuing his
studies.

A minor’s parents’guardians are not liable to his creditors for the breach of a contract
by him whether the contract is for necessaries of life or not. However, the parents
would be liable where the minor is acting as their ager.

The position of minors® contract may be summed up as follows:

s A pontract with 2 minor is void, and a minor, therefore cannot bind himself by a
contract. /A mHnor is not competent to contract. In Mohiri Bibi vs. Dharmodas
Ghosh the facts were as follows:
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» Dharmodas Cthosh, a mingr, entered into a contract for borrowing a sum of T
20,000 out of which the lender paid the minor a sum of T 3000, The minar
executed a mortgage of his praopecry in favoor of the lender. Subseguently, the
minor sued for setting aside the mortpane, the court ardered for sciting aside the
mortgaged. The mortgagee, prayed for refund of T 800 by lhe minor. Held,
further that as a minor’s contract is void, any money advanced o 2 minor cannat
be recovered.

o A minor can he a promises or o fepeficiory: Duering his minority, a minor ¢annal
bind himself by a contract, but he may enforce a contract for his benefit. Thus, a
minar is imcapable of making a morigage, or a promissory note, but he i3 nor
incapzble of becoming a mortpagee or a pavee he can derive benefit under the
Lontract,

® A minor's agrecment cannat be ratified by the minar on his abaining majority as
the agreement 15 vord b initio (From the beginning).

o [f a minor has received any benefit under a void contract, he cannot be asked 1o
refund the same (see Mohisi Bibi’s case given above).

e A mingr is always allowed to plead minority, and is not estopped to do so even
where he had procured 2 loan or ¢ntered infe some other contract by falsely
representing that he was of full age.

® A minor cannot be a partaet in a partmership firm. However, a miner may., witl
the consent of all the partners for the time being, he admitted to the henefits of
partnership (scetion 36, the Indian Partnership Acty 1932),

# A minor’s estate is lable 1a a person who supplies necessaries of life to a minor,
or ta ong whom the mingr is legally bound to support, according ta his station in
life. This liability af 1he minor is nol on the basis of any contract, but on the basis
af an obligation resembling a contract. However, therg is ng personal Lability of' a
minor for the necessaries of life as supplied.

® A minor's parents/zuardians are not liable to & minor’s creditor for the breach of
contract by the minor, whether the contract is for necessaries or otherwise,
Howwever, the parents are liable where the minor is acting as their agent.

1.11.3 Mcental Incompetence Prohibits a Valid Contract

A person who is nol of sound mind may not enter inta a cantract; he must be of sound
tnind s0 as to be competent to make a contract. A test of sounduness of mind has been
laid down by law. A person is said 10 be of unsound mind for the purpuse of making a
cantract if at the time he makes it, s incapabie of, understanding it and of forming a
rational judpement as to its effect upon his interests. A person who is usually of
unsound mind but cecasionally of sound mind may make a contract when he is of
sound mind (312

Exampie: (1) A patient is in a lunatic asylum. He is, at intervals, of sound mind. He
may contract during those intervals.

{ii) A sane person, who is delirious from fever ar who is so drunk that he cannot
understand the 1erms of a contract or form a rational judgement as to its effact on his
interests, cannat contract whilst such delirium or drunkenness lasts,

The soundness of a person depends on two facts: {i) his capacity 10 understand the
terms of the contract, and {if) his ability 10 form a rational judgement as to ils effect
upan his interests. 1f a persen is incapable of both, he suffers from unsoundness of
mind. Idiots, lunatics and drunken persons are examples of those having an unsound
mind. Byt whether a party to a contract, at the tme of entering into the contract, is of



sound mind is & question of fact to be taken into account by a court. There is a
presumption that a person is sane but this presumption s rebuttable. The person
interested in proving the unsoundness of a person has to satisfy the court.

The liahility for necessaties of life supplied to persons of unsound mind is the same as
for minors.

A Junatic is a person who is mentally deranged due o some mental strain or other
personal expenience. However, he has some lucid intervals of mind. As repards
contracts entered into during lucid intcrvals he is bound. However, he is not ljable for
contracts entered inta while he is of unsound mind. [n general his positien is identical
with thar of & minor L.e., the contract is void bul the same exceptions as discussed
above (under mingr's contragts) are relevani.

Anrn idint 15 3 person who is of unsound mind, perrmanently. He does nat have lucid
intervals. He is incapable of enlering into a contract and therefore a contract wich an
idiot is void. However, like a mingr, his property, iF any, shall be liable for necessaries
of life supplied to him. Also he can be a beneficiary.

A person who is drunk, intoxieated or delirious from fever 50 as to be incapablz of
understanding the narture and effect of an agreement or form a rational judgement as to
its effect on his interests cannot entet into valid contracts whilst such drunkenness or
delirium lasts, Thus, an intoxicated persor may get out of a contract provided he did
not have mental capacity o understand what he was doing and to appreciate its effoets
o his interests at the time when he made the contract.

Sometimtes a person may not be competent to contract because of his status. Such an
incompetency to contract imay anise from either politcal, corporate, legul status, ele.

1.11.4 Alicn Enemy (Political Status)

An alien is a person who is a citizen of a foreipn country. In Tndian context -an alicn is
a person who is not a citizen of India. An alien may be — (i} an alien friend or (i} an
alien enemy. An alien friend, whose country js at peace with the Republic of India,
has usually the full contractual capacity of a natural born subtect. In case of contracts
with an alien enemy (i.e., an alien whese country is al war with India} the positicn
may be studied under two heads; (a) contracts during the war; and {b} contracts made
before the war. During the subsistence of the war an alien can neither contract with an
Indian subject nor ¢an he sue jp an Indian court except by licence froan the Central
Government. As regards to contracts which are agatnst the public policy ar are such
which would benefit the enemy, stand dissolved. Other contracts (Le.. not against
public policy) are merely suspended for the duration of the war, and are revived after
the war is over provided they have not already become time-barred under the law of
limitation. Further an Indian, who resides voluatarily or who s carrying on business in
& hostile territory, would be ireated as an alien encmy.

However, an alien friend, whose country is at peace with the Bepublic of India, has
usually, the full contractual capacity of a natural bam Indian subisct. Buot he cannot
acquire properly on any Indian Ship, and also cannot be employed a Master or any
other Chief Officer of such a ship.

1.11.5 Foreign Sovereigns and Ambassadors (Political Siatus)

Fareign sovereigns and accredited representatives of a foreign state or Ambassadors
can enter into contracts and enforce those contracts in our courts. However, they enjoy
some special privileges. They cannot be sued in our courts unless they choose to
submit themselves to the jurisdiction of our conrts, In fact they cannot be proceeded
against in Tndian courts without the sapction of the Central Government.
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A company incorporated under the Companies Act, 1936, or a slalutory ¢orparation
broupht inlo exislence by passing a Special Act of Parliament {corparate s1gtus) A
company cannot g0 beyond its objects mentioned in its memorandum of association.
The company’s activities are confined strictly to the objestz mentioned o its
memorandum, and if they go beyond these objects, then such activities are wltra wires
and void, and cannot be ratified even by the assent of the whole body of sharsholders.
Also, a statutory corporation cannot go bevond the objects mentioned in the Special
Act of Parliament. Similarly, Municipal Cerporations {local bodies) are disgualified
from entering into contracts which are not within their stalutory powers,

1.11.6 Tesolvent Persons (Legal Status)

A person adjudicated as insolvemt is incompetent e contract ontil he abtains a
cedificate of discharge from the court,

1.12 CONSENT AND FREE CONSENT

1.12.1 Mearing of Consent

We have seen earlier that an offer by one party is accepted by the other party. The
consenl of the offeree to the offer by the offeror is necessary. It s essential to the
creation of a contract that both parties agree to the same thing o the same sense
When two or more persons agree upon the same thing in the same sense they are said
to consenl, According to sectipn 13 of the Indian Contragt Act this means “thay the
people agree or the some fhing and I the same sense”. It also means that therg is
consent on the acceptance of an offer. When Lhere is no consent, there cannot be a
contract,

il

Examples: (1) ‘A’ agrecs 1o sell his Maruti car Dietux model for T 1.20 lakhs, * 8
agrees (o buy the same. There is a valid contract since "4 " and ‘5 have consenied (o
contract on the same subject matier.

(i1} 4 who owns two WMarutl cars, offers to sell ong, sav, vellow-coloured, 1o B for <
1.20 lakhs. & agrees to buy the car for the price thinking that 4 is selling the other car,
red coloured. There is no consent and hence no contract. 4 and 8 have agreed not Lo
the same thing but are thinking of different caloured cars,

{iiiy A signed a promissory note which he was 1old was a letier of gparaniee. He was
held not liable on the promissory note, as there was ng consent and consequently no
apreement entered into by bim,

1.12.2 Free (Consent

For a contract to be valid it is nol only necessary that the parties consent but aiso that
they consent freely, Where there is consgnt but ng free consent the contract is voidable
at the option of the party whose consent was not free. Thus, free consent is one of the
assentials of a valid contract. :

Free Consent is one of the essential elements of a valid contract. The essence of this
requirement is that a person should enter inte an agreement with a frec as well as an
open mind and without any fear. If anyone has not allowed the other pany the freedom
of expression, the agreement will not be fair. No person under law is compelled to
eoter nto a contract and be bound by any obligations pertaining to il without his/her

free consent.
Section 10 of the Indian Contract Act states, "that a valid comract should have the

free consent of both the purties enfering imto the confract” This means that in a
contract not only should there be consent but it should alse be free consent.



“All agreements are conlracts if they are made by the free consent of the
parties.™

113 ESSENTIALS OFF CONSENT

Fssentials of Consent are given below:

. Parties must be Agreeing on the same thing: “Same thing™ refers ro the whole
subjeci-mater of the agreement whether it consist wholly or in pait of an act (ex.
delivery of some material object) or prumise to do or abstain from cdoing
something, |f the parties have different Lhings in mind or the parties though agree
upun 2 thing but de so in differenl sense, it 15 not sakd to be a real consent and
Apresment.

2. Partfes must Agree in the same sense: If one of the parties to an apparent
conract, by his own fault enters inle it in @ sense different from that in which it
was understood by the other party he may be precluded from setting up that there
was no agreement in the same sense.

3. Purties Expressions must he in agreentens: The purpose of the great majority of
contracts is lo effect an exchange of promises, or of certain performances. To
atrain this purpose, there must be mutual expressions of assent to the exchange.

1.14 ESSENTIALS OF FREE CONSENT

A consent is said to be free when it is not caused by: (i) coereion, (ii) undue influence,
{i11) fraud, (iv) misrepresentalion or {v) mistake.

1.14.1 Meaning of Cocrcion (5s, 15 and 72)

Coercion is — (i} the committing or threatening to commit any act forbidden by the
Indian Penal Code or {ii) the unlawful detaining or threatening to delain any properny
to the prejudice of any person whatever with the intention of causing any person to
enter intg an agreement, [s.15].

Exumple: 4 thraatens to Rill &£ if he doesn’t transfer his house in A's favour for a very
low price. The agreement is voidable for being the result of coercion.

However. it is not neccssary thai cogrcion must have heen exercised against the
promisor only, it may be directed at any person.

Exampie: A threatens to kill B {C"s son} if C does not let his house 1o 4 and thereupon
 gives his consent. This consent is no consent in the eye of law as the agreement is
calsed by coercion.

Is Theeat to Commit Suicide Coercion?

The doubt arises becanse suicide, though forbidden by the Indian Penal Code, is for
obwious reasons not punishable. A dead person cannot be punished. But, since .15
deciares that committing or threatening to commit any act forbidden by the Indian
Penal Code is coercion, a threal 1o commit suicide should obviously be so regarded
{suicide being forbidden).

Example: A obtained a release deed from his wife and son wnder = threar of
eornmitting suicide. The transaction was sel aside on the ground of coercion
[Ammiraiy v. Seshomma (1917) 41 Mad 33]
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Effect of Coercion on the Validity of Contract {5.794)

Whan consent to an agreement is caused by coercion the agrecment is voidahle at the
option of the parly whase consent was so obtained. Thus, the aggrieved party can have
the conrract 521 aside 1f he so desires olherwise the contract is a valid one. Howaver, a
person, to whom maoncy has been paid or anything delivered under coercion, must
repay or relurn it to the other party (.72).

Example: A railway company refused to deliver cortain goods to the consignee except
upon the pavment of an illegal charpe for carrtage, and he paid the sum charged in
order to obtain the goods. e is entitled to recover so rmuch of the charge as was
Hlegally excessive.

1.14.2 Meaning of Lndue Intluence (s.16)

Undue influence consists in the improper exercise of power over the mind of one of
the comtracting parties by the other. A contraet 15 said to be induced by undue
influence wherre the relatinns subsisting between the partics are such that one of the
parlies is in a position to dominate the will of the ather and uses that position to abrain
an unfair advanrage aver the ather,

Exampie: 4, a man enfeebled by disease or age, is induced by £°s influence over him
as his medical attendant to apree to pay 3 an unreasonable sum for his professional
services, 8 employs unduc intluence.

Presomption of Undue Influence as Regards Persons in Particular Relationships

After reciting the wseneral principle of undue influence, s.16 lays down rules of
presurmption as regards persons in particular relations. it reads: A persan is deemed 1o
be in a position to dominate the will of another: (i) where he holds a real or apparent
authority owver the other or where he stands in a fiduciary relation to the ather or {ii)
where he makes a contract with a person whose mental capacity is temporarily or
permanently affected by reason of age, illness or mental or bodily stress. Some of the
relationships which raise a presumption of undue influsnce are: (a) parent and child,
{b} guardian and ward: (c) doctor and patient; (d} spiritual guru and disciple; (&)
tawyer and client; (f} trustee and beneficiary. However, the presumption of undue
influence van be rebutted by showing that the party said to have been influenced had
independent legal advice of one who had full knowledge of the relevant facts.

Example: A Hindu, well advanced in age, with the ohject of securing benefits to his
soul in the next world, gave away his whole property o his spiritual pgury, Undue
influence was presumed.

There is no presumption of undue influence in the relationships between---(i) husband
and wife: {ii} master and servant; (iii) creditor and dettor; (iv} landlord and tenant.

Party on whom lics the burden of proving that the contract (i) was or (i} was nol
induced by undue influence [£.16 (3)]: The burden of proving that the contract is naot
induced by undue influence lies on the party whao is in 2 position to dominate the will
af the ather. Thus, in cases {above given) where undue influenée is presumed the anus
of proof lies an parent, guardian. doctor, spiritual gury, lawyer, trustee. On the other
hand, in relationships where undue influence is not presumed the party alleging undue
influence must prove that it existed.

Conscquences of undee influence (5.194). An agreement caused by undue influence
is vuidable af the option of the party whose consent was obtained by undue influence.
However, any such contract may be zet aside either absalutely or if the party who was
entitled to avoid it has received any benefit there under then upon such terms and
condition as the court deems fat,



Example: 4, a money |ender, advanced T 1,000 to B, 2 household lady, and by undue
inllvence induced & to execute a hond with interest at ¥ per cent per month ther. the
court may scl the bond aside ordering B to repay L0080 with such interest as the
court may degm just,

Extra preeautions to be taken while enlering into coniract with a pardanashin
(the lady who remains in pardz) woman. 4 pardanarhin woman is one, who
according to the custom of her community, observes complete seclusion. The cours in
India repard such women as being especially apen to undue influence. When therefare
an tlliterate pardanashin woman is alleged to have dealt with her property and to have
executed a deed, the burden of proving that there was no undue influgnce was on the
party setting up the deed. The iaw demands that the person whe deals with a
pardanashin lady must show affirmatively and conclusively that the deed was not onky
executed by, but was explaingd to and was really understood by the lady.

Money lending transactions. In meney lending transactions the rate of interest being
bigh, or that the borrower is in urgent necd of money 15 not an cvidenge of unduw
influence. These twa facks do not by 1themsehves show that there s undue influence,
However, if the rate of interest is 50 high that the court considers it uncanscionable,
then the burden of proving that there was no undug influence lies on the crediter.

Fxample: A, heing in debt to 8, the money lender, contracts Gor a fresh loan ar
campound interest af 25 per cent the Iransaction may he held to be unconscionahle
and 4 reduced rate of simple interest may be uwarded.

1.14.3 Meaning of Fraud [Ss.17 and 19]

Fraud means and includes any ol the following acts committed by a parly to a conmact
with an intent to deceive the other party thersto or to induce him to enier into a
contract: {i) the sugeestion as a fact of that which is not true by cne who docs nol
helicve it to be true; (i} active concealment of a fact by one having knowledge or
belief of the fact; (iii} promise made withowt any intention of performing i (iv) any
ather act fitled to deceive; (v) any such act or omission as the law specifically declarcs
ki be fraudulent.

Esseatial Flements or Conditions for o Froad re Exise
For a fraud to exist the following are the essential elements:

e |here must be a representation or assertion and it must be Gilse, To constitute
fraud there must be an assertion of something false within the knowledge of the
party asserting it. Mere silence as o facts hikely to affect the willingness of a
persan to enter into a contract i$ ook fravd. To constitute fraud ordinarily there
must be active misstatement of fact as the withholding of that which is not stated
makes that is stated absolutely false.

# The representation or assertion alleged to be false must be of a fact. A mere
axpression of opinion, puffery or flourishing description does not constitute frand.

# The representation o1 statement must have been made--- (8} knowingly or (b}
without belief in its truth or () recklessly, carelessly whether it be irue or faise. In
{a) and (b) there scems o be no difficulty since fraud is proved when it is shown
that a false representation has been made knowingly or without belkef in its truth.
However, with regard to reckless misstatement it may appear difficult to say
whether it amounts 1o [raud because the persen making such statement does not
hintself definitely know that the statement is false. But if we carefully look into il
we Tind that it does amount to fraud. Though the person making it is not sure of
the truth of the statement yet he represents to the other party as if he is absclutsly
certain about its truth.
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o The representation, statement, or assertion must have been made with the
intention of inducing the other parly to act upon it. For fraud to exist the intention
of misstating the facts must be to cause the other party to enter inle an agreement.

» The representation must in fact decerve, It has been said that a deceit which does
not deceive is not 4 fraud. A fraud or misrepresentation, which does not cause the
consent (o a contract of the party on whom such fraud is practised or to whom
such misrepresentation was made, does not render a contract vordabie,

® The party subjected to fraud must have suffered some loss. It is a commaon rule of
law thal there is ne fraud withoul damages. As such a fraud without damage does
not give rise to an agtion of degeit.

Exampie: A informs B fraudulently that A%s estate 15 free from encumbrance. 8
therefore buys the estate. The estate in fact is subject to a mortpage. B may either
avoid the contract or may insist ot ils being carried out and the mortgage deed
redeemed.

1.14.4 Meaning of Misrepresentation (55.18-19)

Misrepresentation is also known as simple tisrepresentation whereas fraud is known
as fraudulent misrepresentation. Like fraud, misrepresentation is an ingorrect or false
statement but the [alsity or inaccuracy is nut due 1o any desire to deceive or defraud
the ather party, Such a statement 15 made innocently, The pacty making it believes it to
be true. In this way, fraud is different froin mizrepresentation. The case of
misrepresentation may be classified into the [ollowing three groups: (i) The positive
assertion in a manier not warrantad by the infarmation of the person making it, of that
which ts not true though he believes it to be true. {1i) Any breach of duty which
without an intent to deceive gives an advantage to the person cammitting it {or anvone
claiming vnder him) by misleading amother to his prejudice or to the prejudice of
anyone claiming under him. {iil} Causing however innocently a party to an agreement
to make a mistake as to the substance of a thing which is the subject of the agreement,

Example: (i) ‘4" chartered a ship to *B’ which was described in the ‘Charter Party’
and was represented 1o him as being not more than 2,800 tonnage registered. It turned
out that the registered tonnage was 3,045 (ons. ‘A7 refused to accept the ship in
fulfilment of the charter party. He would be entitled to avoid the charter party by
reason of the erronecus statement as to lonnage.

{iiy 4, by a misrepresentation leads ¥ erropeously to believe that 500 kilos of indigo
are made annually at A's factary. B caamines the accounl of Lhe Tactory, which shows
that onty 400 kilos of indigo have been made. After this, B buys the factory. The
caniract is not voidable on account of A's misrepreseniation.

{iiy & sold W certain animals those were suffering from severe fever, the fact of
which was known (o him but he did nat disclose to 7, 1t was held that there was no
[raud {Fard v. Hobbs (1B78) A C13).

{iv) A so0ld to B by auction a horse which A4 knew to be unsound. A said nathing to B
about the horse’s unsoundness. This was held not 1o be a fraud.

Silence may in itself be equivalent to speech. Silence may in itself amount o fraud
where the circumstances are such that “silence s in itself equivalent to speech”.

Exampie: {I) Where B says to 4, “if you do not deny it 1 shall assume that the car does
not overheat” 4 says nothing. Here 4’s silence is equivalent to speech,

{ii) A prospsctus issued by a company did not refer to the existence of a document
disclosing liabilities. The impression thereby created was that the company was a
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1.14.7 Meaning of "Mistake® [55.20-21]

Misrake may be deflined us an erroneous belief on the part of the parties to the conteact
concerning something pertaining 1o the contraci. For example, 4 agrees to buy from 8
a certain house, It turns out that the house had been destroyed by fire before the time
of the bargain though neither party was aware of the fact. The apreement is void. 4
cannot insist for possession of the house. The agreement is voud as there is a mistake
on the part of both the parties about the existence of the subject matter,

Different Kinds of Mistuke

Broadly there are two kinds of mistake: (i) Mistake of fact and (i1} Mislake of law.
Further mistake of fact may be either: (a) Bilateral or {b) Un'lateral. The mistake of
law may be (a) mistake of law of the land and (b) mistake of “oreign law, When both
the parties to the agreement are under a mistake of fact essential by the agreement, the
mistake is called a bilateral mistake and the agreement is vaid. For example, 4 agrecs
to sell o B a specific cargo of goods supposed to be on its way from London to
Mutmbai. [t turns put that before the day of the bargain the slup conveying the cargo
had been cast away and the poods lost. Neither party was aware of the facts. The
agreement is void,

Some typical cases of bilateral mistake invalidating the agreement. There may be a
mistake concerning subject matller as to its (i) existence, (i) identity, {iiD) title, {iv)
quantity, (v} price,

Example: (i} A, who owns two fiat cars, offers to sell his 'White tiat® for ¥ 80,000, B
accepts the offer thinking A is selting his “Brown Fial’. There is 2 mistake as to the
identity of the subjcet matter.

{ily P wrote to H inquiring the price of rifle of a particular make and suggested that he
might buy as many as 38, On receipt of the infarmation he telegraphed, “send Lhree
rifles”. But because of the mistake of the telegraph authorities the message transmitted
was “send the riftes™, H dispatched 30 rifles, Held, there was no contract between the
parties who were labouriag under 2 mistake as to the quantity of the subject matter
(Henkel vs. Pape {1870) 6 Ex.7}.

(i1} Where a contract of lease of 2 house was agrecd to at a lease amount of T 2300 but
in the written agregment the figure 3200 was inserted by mistake the contragt was held
to be void.

An erronecus opinion, however, as o the value of thing which fomms the subject
matter of the agrecment is not to be deemed a mistake as to a matter of fact

Example: A buys an article thigking it 15 worth T 10,000 while it is actvally warth T
5,000 only. Later he wants to avoid the sgreement on the ground of mistake as to the
price of the subject matter. The agreement cannol be avoided on the ground of
mistake. It is only erroncous opinicn as to the value of the subject matter and i5 not
deemed a mistake as to a matter of fact.

1.14.8 Meaning and Effect of ‘Unilateral Mistake’

There is a unilateral mistake where only one parly 10 2 conlract is under a mistake as
to a matter of fact. Generally speaking, such a contract is not invalid. Thus, where a
persan due to his own negligence or lack of reasonable care does not ascertain what he
is confracting about, he must bear the consequences.

Exampie: 4 sold rice to 8 by sample, and £ thinking that they were old rice,
purchased them. In fact, the rice was new. £ cannot avoid the contract.



Exceptional Cases in which Agreement is void even when there is a Unilateral
Mlistake

Firstly. where the unilateral mistake is as to the nature of the contract: In Foster us.
Markinncn (1869) LR 4 C.P. 704, an oid illiterste man was made to sien a bill of
exchange by meaus of a false representation that it was a guarantee. ffeld, the contract
was void. The old man did nat intend to cater into the contract relating to bill of
exchange but throuph the fault of anather and without any fault of his own made a
mistake as to the nature of the contract. Seeordly, where the unilateral mistake is as m
the identity of the person contracted with. Where 4 intends to contract with & but by
mistake coters into a contract with ¢ believing him w0 be &, the contract is void. In
Cundy vs. Lindsay and Co. {1R78) 3 App. Cas. 459, one Blenkarn, knowing that
Blenkiron & Co. were the reputed customers of Lindsay & Co. ordered some goods
from Lindsay & Co. by imitating the signature of Blenkiran. These goods were then
sold by Blenkarn to Cundy, an innocent purchaser. In a suit by Lindsay & Co. against
Cundy for recovery of goods it was held that as Lindsay & Co, never intended to
cantract with Blenkarn there was no contract hetween them and as such even an
innocent purchaser of the goods from Blenkarn did not get a zood title and niust return
them or pay their price to Lindsay & Ca. Siruilarly, in foke vs Simmons {1927)
ACABT, a lady A imduced ¥ 1o deliver possession of two pearl necklaces talsely
representing that she was the wife ot baron Z and that she wanted therm to be shown o
her husband for approval. ffeld. ¥ intended to contract enly with the wife of the baron
and not with X herself. Hence the contract was void and A could not convey any title
even 1o & bona fide buyer,

Exemple: N called in person at a Jewelier's shop and chose some jewels which the
jeweller prepared 1o seli him 4s a casual customer. He tendered in payment a chegue
which he signed in the name & — a persen with credit. Therewpon & was allowed to
take away the jewels which WV pledped with & who took them in good faith. Here the
contract between W and the jeweller s valid. The pledgee B has a good title. Although
the jeweller believed the person to whom he was handing aver the jewels was 7, he in
fact contracted to sell and deliver ta the person whoe came into his shop.

Third!y, a coniract may be avoided where there is 2 umlateral mistake as to qualiny of
performance.

Exumple: 4 held an auction for the sale of some bots of hernp and some lots of tow, £
thinking that hemp was being sold, bid for a lot of tow for an amount which was our of
proportion to i, and was only a fair price for hemp. 2 could avoid the eontraet.

Mistake of Liw

Tt may be (i) mistake of law of the land, or (if) mistake of foreign law. in the first case
the muje is “fgnoraniia furis non-excusgl (ipnorance of the kw excuses not),

Meaning of "ignerantia juris non excusat™. 1t means ignosance of law 15 no cxcusc.
A contract is not voidable because it was made by a mistake as o any law in force in
Indja. Thus, where 4 and 8 make a contract grounded on the emoneous belief, that o
particular debt is barred by the Limitation Act; the comiract is not voidable. (5.21)
Further, “A mistake as to a law not in India has the same effect as a mistake of fact”,

Mistake of foreign luw. The above maxitn—"ignoesce of law 15 10 excuse™ 15
inapplicable Lo foreign law, The mistake of foreign law is to be treated as a mistake of
fact.

Consequences of mistake on contracts. Mistake renders the contract void and as
such in case of a contract which is yet to be parformed the party complaining the
mistake may repudiate it i.c., need not perform it. If the contract is executed the party
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who received any advantage must relurn i1 or make compensation for it as 5000 as the
contract is discoverad to be void.

1.15 CONSIDERATION [$8.2 (D), 23-25,185]

1.15.1 Meaning of Consideration

One of the essential elements of a valid contract is that it must be supported by
consideration. In simple terms consideration is what g promisor demands as the price
for his promise. The term consideration is used in the sense of guid pro gue, ie,
“something in return™. This semething o consideration need oot be in lerms of
money. This “something” may even be some benefit. right, intercst or profit aceruing
ke one party, or some forbearance, detriment, loss ar respansibility given, suffered or
undertaken hy the other party, Also a promise by one party may be consideration for
the promise of other party. Thus. a person who makes 2 promise 1o do somsthing
usually dows soas a return of equivalent of some loss, damage or inconvenisnce that
may have been occasioned to the other party in respect of the promise. The benefil so
received, or the loss, damage or inconvenience so caused 15 regarded, in law, as the
consideralion for the promise.

Section 2 (d) defines consideration as: “When at the desire of the promisor, the
promisee or any other person has done or abstained from doing, or docs or abstains
from doing, or promises 10 do or to abstain from doing, something, suely act or
abstingnee or promise 15 called a consideration [or the proimise™,

Example: *A4° werees 10 sell bis motoreyele 1o "B for ¥ 20,000, Here 8's promise o
pay the sum of T 20,000 15 the consideration for 4’s promise to deliver the motoreyels,
and A's promise to deliver the motoreycle is the consideration for 8°s promise to pay T

20,000,

“No Consideration, No Confract” {85. 10 and 25§

A promise without consideration canno! create a legal obligation. A person who
makes a pramise to do or abstain from doing something usually does so us a return of
equivalent of some loss, damage, or inconvenicnze that may have or may have been
occasioned ta the other party in respect of Lhe promise. The benefil so received or the
loss, damage or inconvenieace so caused is reparded in law as the consideration for
the promise.

1.15.2 Exceptions to the Rule “No Consideration, No Contract”

There are some cases where contracts, even though not supported by consideration,
are enforceable. These are;

® Anp agreement made without consideration is valid if it is expressed in writing and
is registered under the kaw relating 1o registration of documents and s made an
account of natural love and affection between parties standing in a neay rctation to
each pther,

® A promise withowt consideration is valid if 1t 5 a promise 1o compensate wholly
of in part & person who has aiready voluntarily done something for the promisor or
something the promiser was legally compellable to do. Thus, where 4 finds 5's
purse and gives it to him, and # promises to give { T 100, this a valid contract.

» A promise to pay wholly or in part a debt which is barred by the Limitation Act
cap be enforced if it is in writing and is sigoed by the debtor ar his authorised
agent. & debl barred by Timitation cannot be recovered. Therefore, a promase to
pav such a debt is, strictly speaking, without any considerstion. But it a written
promise to pay is made by the debtor then the same is enforceable by the creditor.



® The rule ‘no consideration: no contract’ does not apply o completed gifts.

® No consideration is reguired in the case of an agreement between a principal and
an agent {5135}

Example: An elder brother, on aceowntl of natural love and affection, promised to pay
the debts of his younger brother. The agreement was put to writing and was registerad,
This was held to he a valid apreement, even though there was no consideration for the
promise.

1.15.3 Rules Regarding Consideration

The following rules as resards consideration emetge from the definition given in 5.2
{d):

{1) Consideration must move at the desire of the promisor and therefore an agt done
by the promise at the desire of a third party is not a consideration.

{2} Coosideration may move either [rom Lhe promiseg pr aoy plher person, Jt s
not necessary that the consideration must mave from the promisee. it may move from
any other person. in such a situation, the promisee can maintain a suit even itf'he is a
stranger 1o he consideration. But he mtust not be a stranger to the contract.

Capacity of a stranger W consideration to file a suit, We have seen earlier that a
stranger to a contract cannol maintain a suit. However, a stranger to consideration can
maintain a suit. Consideration may be supplied either by promisec or any other persan,

Exampie: A, a ladv, by a deed of gilt, transferred certain property to her daughter with
a direction that the daughier should pay an annuity to 475 brother as had been done by
A. On the same day, the daughier execuled a writing in favour of 4°s brother agreeing
to pay the apnpity. Afterwards, she declined to fulill her promize saying that no
cansideration had moved from 4%s brother o her. 47 brother was held entitled Lo
recover the money {Chinnayna vs. Ramanaee, 4 Mad 137

{3) Consideration need not be alequate. How much consideration or payment must
there be for a contract o be valid, is always the lookout of the promisor. Courts do nat
see whether a person making the promise has recovered full return for the promise.
Thus, it 4 promises to sell his pen worth T 80 for T 20 only the inadeguacy of the price
in itself shall not render the contract void. But where 4 pleads coercion, undue
influence or fraud, then the inadcquecy of consideration will also be a piece of
evidence Ip be looked into.

{4) Consideratign must be real and competent. & consideration for a contract must
be real and not illusory. Also, the conskleration must be competent, j.e., it musi be
something to which law attaches some value.

Example: (i) promises o discover (reasure by magic, The sgresment is void, being
llusory,

(ii) A received summons to appear as a wilnoss at @ trial. B, a party 1o the suit,
promises © pay 4 T 1000 in addilion to 4's expenses. The promisc of B is not
enforceable as A was under 4 legal duty to appear and give evidence. The agreement is
void as it is without competent consideration.

{iii) 4 promises to pay un existing debt punctually if B, the creditor, gives him
discount. B aprees to give discount. The promise to give discount is without
consideration and cannot be enforced.

{51 Comsideration must be legal. illegal consideration renders a contract void.

{#) A consideration may be present, past or Julure, A consideration which moves
simultanesusly with the promise is called present {or executed) consideration. ‘Cash
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Sales’ provides an excellent example of the present consideration. Where the
cansideration is to move at a future date is called future or executory consideration. [t
takes the form of a promise to be performed in the future,

Example: A, a shopkeeper. promises &, a houscheld lady, to deliver certain items of
grocery after three days. [ promises 1o pay for it oo delivery.

A past consideralion 15 something whelly done, forborne or suffered hefore the
making of the contract.

Example: A saves B's life. B promises o pay A T 10,000 out of gratitude. The
consideration for B's promisc is a past consideration, semething dene before making
of the promise.

1.16 UNLAWEFUL CONSIDERATION AND OBJECT
[§5.23-24]

There are certain cases in which the consideration and the object of an agreement arc
unlawiul, thereby making it unenforceable. Section 23 defines an illegal agreement as
ang the consideration or object of which--- (1) is forbidden by law; or (i) defeats the
provisions of any law; or {iii) is fraudulent; or {iv) involves or implies injury  the
person or property of another, or {¥) the ¢ourl regards il as immoral or opposad to
public policy.

(i) Where it is forbidden by fuw. A loan granted to the guardian of a minor to enable
him to celebrate the minor’s marriage in contravenlion of the Child Marriage Restraint
Act is llegal and cannot be recovered (Srinfvas vs, Rafe Bam Mohar (19510 2. ML
264}, 4 promizes to drop a prosecution which he has instinuted against B for robbery
and 5 promises to restore the value of the thiogs taken. The agreement is void as its
ohject is unlawful. (ii) Where it is of such a nature that if permitted it would defeur
the provisions af any law. A, |et a flat to & at a rent of T 12,000 2 month. With a view
to reduce the municipal tax, 4 made 1wo agreements with B One by which the rent
was stated to be ¥ 4,500 only and the other by which 2 agreed to pay T 7,500 for
services in connection with the flat, Held 4 could not recover T 7,500 since the
agreement was made to deftaud the municipal authority and thus vold [Alexander vs.
Rayson ([939) 1K B_169]. (iii) Where it is frawduient. 4, being an agent for a landed
proprietor, agrees for money without the knowledge of his principal to obtain for 3, a
lease of land belonging o his principal. The agreement beoween A4 and B is voud as it
implied & fraud by conceaimenl by A4, on hiz principal. {iv) Where it invelves pr
implies Injury to the person or property of another. An agreement belween some
persons 10 purchase shares in a company, with a view to induce other persons to
helieve ¢ontrary to the fact that there is a bowna fide market for the shares, is void. ()
Where the court regards it as immoral or oppesed to pieblic poficy, 4 who 15 B's
power of aftorney promises to exercise his influence as such with 2 in favour of (|
and £ promises to pay T 5,000 o A, The agreement is void being against public policy.

Examples. (i) X agrees to buy from a jeweller certain jewellery to be delivered to him
after two months. In the meantithe, the government enacts a law on gold contrgl and
prohibis dealings in pold. When the time for delivery of the jewellery comes the
jeweller refuses to deliver the same. What car & do? He has no cause of action. The
contract becomes void when the law is enacted. LThus, the contract was originally valid
but becomes void later on by suhsequent (supervening’} illegality.

{ii) A dealer ¢nters into a contract to sell a smuggled item 1o X. The import of such
type of poods is illegel under the laws of the country. A refuses (o deliver the item as
promized. What are the rights of A7 The contract is void.



1.16.1 Agreements Declared Void [55.26-30]

The Act declares certain agrecments to be void. Some of them (such as the following)
have already been explained: (i) agreements entercd nto throuzh a mutual mistake of
Facl between the parties (5.20). (11} agreements the object or consideration of which is
unjawful (5.23); (hi) agreements, part of consideration of which is unlawful (5,243 (iv)
agreements made without consideration (5.25). Some other agreements which arc
declared ta be void are explained below,

1.16.2 Agreemenis against Public Policy (55.26-2%)

An agreement which conflicis with morals of the rime and contravencs any established

iierest of soctety s void as being against public policy. Some of the agresments

which arc against public nelicy and have been declared to be void by law. These are as

follows:

(Y Trading with engory: All contracts made with an alien (foreigner) enemy are
illegal unless made with the permission of the govemment.

(ii) dgreements jfor srifling prosecution. The agreements for compounding or
suppression of criminal charges and for offcnees of a public nature are illegal
and void. 4, knowing that £ has commined a murder, obtains a promise from B
10 pay hime.g., (4)T 10,000 in consideration of not exposing B. This i5 a case of
stifling prosecution, and the agreement is illegal and void.

(it} Cortracts in the nature of champearty and mainterance. Where a person, having
no interest, agrees to maintain a suit on behalf of angther against a third party, it
is known as maintenance. Tt tends to encourage speculative Litigation. Champerty
is a bargain whereby one party is bo assist anobher in recovering property, and in
turm, is to share in the proceeds of the actlon. Champerty and maintenance are
net ilkegai bul courts refuse 1o enforce such agreements when they are found to
he extortionate and unconsciongble and not smade with the bora fTde ohjeer of
assisting the claims of the porsun unabde t carry on ltigation himself

(iv) dgreement for the sale of public offices amed titles are void Thus, where 4
promises to pay £ ¥ 5,000 if B secures him an employment in the poblic service
the agreement is void.

(v)] Agreements in restraingt of parenial rights are vold,
(¥i) Agreements In restraint of marriage of any person other thon o minor are vold,

(vil) Marrigge brokerage (such as dowryi or brocage contracts are unlmeful ond
Vot

(viii) Agreements In restraint of legal proceedings ave void.

(ix) Agreements inferforing with the vourse of justice are woid. Any agreement for
the purpose of using improper influsnce of any kind with judges or officers of
Justice 15 void.

(%)  Agreements in resiraivne of trade are void Thus, every agreement hy which one
15 restraiped from exercistng a lawfel profession, trade or business of any kind,
is to that extent void.

Example; (I} A promises to render services for the conduct of litigation in
consideration of payment of 50 per cent of the amount recovered through court. The
agreement is legally enforceable,

{ir} 4, a financier, promises to spend ¥ 30,000 for the consideration that a part of the
estale recovered through ligation will be conveyed to him, the value of which
amounted to ¥ 90,000, Though the agreement bona fide, it would not be enforced, the
reward being exturtiongte and unconscionable,
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1.16.3 Agreement in Restraint of Trade

Section 27 provides that “every agreement by which any one s restrained from
exercising o lawful profession, trade or business of any kind is, to that extent, void™,
All agreements in restraint of irade, whether general or partial, gualified or
unqualified, are void. It is, therefore, nat open to the courts to enter into any question
of reasonableness or otherwise of the restraint | Khemohand vs, Deayaldas, {1942 Sind,
114].

Example: (1) 2% out of 30 manufacturers of combs in the city of Patna agreed with &
to supply him with combs and not to anyone else. Under the agreement R was free to
reject the goods if he found there was vo market for them, Held agreement amounted
to restraint of trade and was thus void |Shaikh Kalu vs. Ram Saran Bhagat (1909) 13
W N.38R).

(i), an emplovee of a company, agreed not ta employ kimself in a similar concern
within a distance of 800 miles from Chennai after leaving the company’s service.
Held, the agreement was void [Oakes & Co. v Sacksan (1 876) | Mad.| 34].

(iii) 4 and A carried on business of readymade garments in a certain locality in
Calcutia, A promised to stop business in that locality if B paid him T %00 which he had
paid o his workmen as advances. A stopped his business but & did not pay him the
promised money. Held the agreement was void and, therstore, nothing could be
recovered on it (Madhab Chameler v. Raj Coomar (1874) 14 Beng L.R. T4

Cases in which restraint of trade is valid, The following are the exceptions to the
ahove rule thal a restraint of trade is void:

1. Sale of goodwill af @ business. The seller of the goodwill of 4 husiness may anree
with the buyer to refrain froim cirrying on a similar business, witltin specified |ocal
limuts, 50 long as the bayer or any ane deriving title to the goodwill from him carries
on a like business, provided that such limits are reasonable (s.27).

Example: 8, a seller of imitation jewelleiy, sells his business to B and promises 1ot to
carmy ©n business in imitaticn Jewellery and real jewellery. Held, the restraint with
repard to imitation jewellery was valid but not regarding real jewellery [Gofds Bl v,
Coldman (1915) 6 Ch. 292,

2. Partoers’ agreement. Partoers may agree that: {i) A partner shall not cany on
any business other than that of the firm while he is a parner [s.]11{2) Indian
Parmership Act, 1932]; (i) a partner on ceasing to he a partner will not carry on any
business similar to that of the finm within a specified periad or within specified local
limits. The agreement shall be valid if the restrictions are reasonable [5.3 {2 Tndian
Partnership Act, 1932]; (iii) partners may, upon or in anticipation of the dissolution of
the firm, make an agreement that some ar all of them will not carry on 2 business
similar to that of the firm within a specitied period or within specified local limits and
such agreement shall be valid il the resirictions imposed are reasonable [5.54 Indian
Partnership Act, 1932]; (iv) a pariner may, upon the sale of the goodwill of a finm,
make an apreement that such partner will not carry on any business similar to that of
the firm within a specified pericd or within specified local limits; and such agreement
shall be valid if the restrictions imposed are reasonable [5.55 Indian Partnership Act,
1932],

3. Restrictive trade agreemcots. The trade combinations and restrictive trade
practices are not treated as void simply because they restrain some party or the other
from freedom of occupsation. For instance, if & few manulactorers of a particular
product want to regulate the sale price, by an agreement, but it is not against the public
interest, then such an agreement would not be void. Sometimes a restriclive 1rade
peactice or agreement may be in the poblic imerest. Section 33 of the Monopolies and



Restrictive Trade Practices Act, 1969, states that every apreement falling within one
or more of the categories menlioned therein shall he deemed, for the purpose of that
Act, to be an agreement relating to resteictive trade practices and shall be subject 1o
registration under 335 of that Act. Turther, .37 empowers the Director General of
Investigation and Registration to arder cither the modification, or the tenmination, of
sugh agreements if they go against public interast,

4. Service agreements. An agreement of service by which a person binds himself
during the term of the agreement not to take servive with anyone else or directly or
indirectly take part in or promote or 2id any business in direct competition with that of
his employer s valid [Chardes v, MacDvmald (1899) 23 Bom. 103). Like any other
contract, damagas can be claimed for breach of contract of service. Sectipn 73 (first
1wo paragraphs)] provides that the parly suffering by breach of contract is entitled to
receive, from the party breaking the contract, compensation for |oss or damage of the
specified categary,

5. Serviee bonds. These days it 18 8 conunen practicee to appo int management rainges,
The organisations spend a bl of time, money and energy in training them in the
management technigues. So, it will be very unfair to these orpanizations if trainees left
for other organizations Unmediately afier training, Therefore, a service bond is
normally got stgned by the trainge, containing a provision that e shall not leave the
organization before the expiry of a specified period and further, thar it he does so, then
he shall have 10 pay a particular sum of money to the organization. This is just tw
indernnify the grganization which has incurred some expenditure on the raining of the
traince, But if the amount of the bond is excessive and disproportionate, the court has
jurizdiction to reduce that amount.

'This is because of the fact that essentially, a service bund is a species of contract and
the principles of the law of contracts as to penal stipulations apply to such bonds.
Section T4 says that only ressonable compensation can be recovered in case of breach
of contract. I the amount specified in the contract is exaggerated, the court can reduce
it.

1.16.4 Restraint of E.egal Proceedings (s.28)

Ewvery person has a right to have recourse 1o the usual legal procesdings. Theredare,
528 renders void an agreement by which a party s restricted ebsolutely from
enforcing his legal rights arising under a contract by the usual legal proceediogs in the
ordinary tribunals. '

Exampla: A coniract contains a stipulatéon that no action should be brought upon it in
case of breach. Such a stipulation would be void because it would restrict both parties
from enfincing their rights under the contract in the ordinary tribunals.

However, an exceplion 1o 528 provides that an agreement o refer disputes to
arbitration (5 valid as this stipulation itself would not have the effect of vusting the
jurisdiction of the courts.

Exomple: (i) A contract whereby it is provided that all disputes arising between the
parties should be referred to an arbitrator, whose deeision shall be accepted as final
and bindina on both parties of the contraet, is oot invalid,

{(ii) A contract contains a double stipulation. Firstly, any dispute between the parties
wolld be scttled by arbitration. Secondly, neither party would enforce his rights under
the contract in a court of law, In such a situation, the first stipulation is valid, but the

second ong 15 void,

Ousting the jurisdiction of ull other courts exeept one, The resiriction imposed
upon the right to sue should be absolute in the sense that the parties are precluded
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from pursuing their legal remedies in the ordinary tribunals. Thus, where there are two
courts, both of which have jurisdiction to try a suit, an apreement between the parties
that the suit should be filed in one of thuse courts alone and not in the other, does nat
contravene the provisions of 5.28, us it is not against public policy [ffakam Singh 15,
Gamemaon (India) Ltd;, A TR, 1971 5.C, 7440].

Limitation of time. Section 28 renders void another kind of agreement, namely,
wherehy an attempt is made by the parties to restrict the tirne within which an action
may be branght so as to make it shorer than (hat preseribed by the Limitation Act,
1963

Exurmple: A cluuse in an agreement provides that nu action should be brought atter
two years. Tlowever, according to the Limitation Act, 1963, an action for breach of
contract may be brought within three years from the date of the breach. The clause in
the agreement is void, as it is opposed to the provisions of the Limitstion Act, 1963,

1.16.5 Uncertain or Ambiguous Agreements (5.29)

Aprcements, the meaning of whicl is not certain or capable of being made certain, are
void,

Example: (i} *4" agrees w sell to *B' 100 tonnes of oil. There is nothing whatever 1o
show what kind of oil was intended. The agreement is void for uncertainty.

(i) A. who is a dealer in coconut oil only, agrees to sell to B “100 tonnes of oil”. The
naturg of A°s trade affords an uedication of the mcaning of the words, and thar 4 has
entered mto a contract for the sale of 100 tonnes of coconut oil.

(i) 4 agirees to sell to B, “his white Maruti car for $1.35 lakhs ar ¥1.25 lakhs”. There
is nothing to show which of the prices was to be given, The agreement is void.

(iv) 4 agrees to sell to B, “100 quimals of rice at a price fixed by ™. As the price is
capable of being mads certain, there 5 no uncerainly 10 make the contract vaid.

1.16.6 Wagering Agreements (s.30)

“A wagering agreoment™, says Sir William Anson, “is a promisc [0 give moncy or
money 's worth upon the determination of an uncertain event”. Cockburn O, 1. defined
it as, "4 contract by ‘A’ o pay money to “B° on the happening of a given cvent in
consideratian of *£°s promise to pay money to 4% on the event nor happening. Thus, &
wagering agreement is an agreement under which money or muney’s worth is pavable,
by one person tu another on the happening or non-happening of & future, uncertain
event, The essence of gaming and wagering 15 that ong party is to win and (he other to
lose upon a future event, which at the time of the contract is of an uncertain nature —
that is to say, if the event turns out one way A will lose but it (urns out the other way,
he will win. An agreement by way of wager is void.

Exgmple: (1) 4 and 8 bet as to whether it would rain on a particular day or not — 4
promising to pay ¥ 100 to B if it rained, and B promising an equal amount to A, if it
did not, This agreement s 8 wager,

{ii) 4 and B agree to deal with the differences in prices of a particular commodity.
Such an agreement is a wager.

Wagering agreement void and not itfepal In India, unless the wager amounts o a
lottery, which is a crime under §.294-A of the Indian Penal Code. it is not illegal but
simply void. Thus, exgept in case of lotteries, the collaleral transagtions remains
entarceahle.

Example: 4 borrows T 300 from B to pay to C, to whom £ has iost a bet. The contract
between 4 and 7 is valid.



Lotteries. ‘Lofery” 15 an arrangement for the distribution by chance among persons
purchasing tickets. The dominant motive of Ihe pariicipants necd not be zambling.
Where a wagering transaction amounts to a loftery, it is illegal under 5.294-A of the
[ndian Penal Code. In 8ir Dorabii Tata v. Edward F Lance ((918) 1 L.R. 42 Bom.
676, where the Government of India had sanctigned a lottery, the Court held that the
permission granted by the Governrment will not have the effect of overriding s.30 and
making such a loticry Icgal {ts only effect was that the persons responsible for
running the loftery could nat be punshable under the Indian Penal Code,

However, in & daray va. Gowl of Tamil Nadwe, AIR 1986 5C 63, the Suprerme courl
upheld lotteries with the prior permission of the Gowvernment as legal (herchy
conferring upon the winner of a |ottery, a right to receive the prize and the sale of
lotteries snubject o0 payment of sales fax. A sale of lottery ticket confers on the
purchaser thereof two rights {a) a right to participale in the draw ang (b a right to
claim a prize contingent upon his being successtul in the draw,

1.16.7 Exceptions ({ Transactions held ‘not wagers®)
The following lransactions have been held not to he wagers:

1. ‘I'ransactions for the sale and purchase of stocks and shares, or for the zale and
delivery of goods, with a clear intention to pive and take delivery of shares or
eoods, a5 the case may be. However, where the intenlion is only to settle in price
ditference, the (ransaction is a wager and hence void.

2. Prize competitions which are games of skill, e.g., picture puzzles, athletic
competitions are not wagers. Thus, an agreement to enter into a wrestling coniest
in which the winner was o be rewarded by the entire sale psoceeds of lickets, was
held not to be wagering contract (Babalalieb vs. Rajgram (1931} Odham s Press’
(19363 K. <416 it was held that a crossword puzzle in which prizes depend upon
correspondence of the compelitor’s solution with & previously prepared solution
kept with the editor of a newspaper is a lottery and therefore, a wagering
transaclion. According 10 Prize Compedition Act, 1955, prizc competilions in
pamies of skill are not wagers provided the prize money does not exceed T 1,000,

3. An apreement to coniribute a plete or prize of the vablue of T 500 or above to be
awarded to the winner of a horse race (s.30)

4. Contracts of insurance are not wagering agreements even though the payment of
money by the insurer may depend wpon a fumure uncertain cvent. Contracts of
insurance differ from the wagering agreements in the following respects:

(a} It is only that person possessing an insurable interest who is permined to
insure life or property and not any persor, as in the case of a wager,

(b} In lhe case of fire and marine insuranee, only the actual Joss suffered by the
party is paid by the insurance company, and nol the full amount for which the
property is insured. Even in the case of life insursnce, the amount payable is
fixed only because of the difficully in estimating the loss caused by the death
of the assured in tetms of monev, but the underlying idea i only
indemnificarion.

(¢} Contracts of insurance are regarded as beneficial to the public and are,
therefore, encouraged. Wagering agreements, on the other hand, are
considered to be against public policy.
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1.17 CONTINGENT CONTRACTS (88.31-36)

1.17.1 Contingent Contract Defined (5.31)

A cantingent contract s a contract 0 de or nof o do something, i some evenl,
ctllateral to such contrael does or does naot happen,

Fxampde: (1) A contracts 10 pay B ¥ 10000000 s house s burnt. "T'his iz a contingent
coniriel,

Essenrial Characleristivs of o Contingent Contract are:

] he EITOrMANnGe ol @ wan IlFl“_EH L TR epends upom happening or -
{13 The performa I tingent tract depends upon hap) )
happening of some fulure svent.

(21 The event on which the performance is made 10 depend, is an event collateral to
the confract, i.e.. it Joes nat form part of the reciprocal promiscs which constitule the
contract.

Example: (11 A4 agrees to deliver 100 bags of wheat und £ agrees to pay thw price only
afterwards, 1he contraet 15 a conditional conrraet and not conlingenl, because the event
on which &'s ebligation is made to depend is a part of the promise sl and ni a
collateral event,

(i1} A promises to pay B F 10.000 if he marries 7, it 5 not 2 contingant contract.
{33 The contingent event should nol be the mere will of the pramisar.

Example. A promises to pay F T 1,000, if he so chooses, it is not a contingent
contract.

[lowever, svhere the event is within the promizor’s will but not mercly his will, i1 may
be a contimgent contraet.

Examiple: A promises to pay 8% 1,000, if 4 left Delhi for Mumbai, it (s a continoent
contract, hecause going W Mumbai is an event within 4°s will, but iz not merely his
will.

1.17.2 Rules Regurding Enforcement of Contingent Contracts {8+.32 to 36)
The rules regarding contingent contracts are summarised hereunduer:

(13 Comtingent contracis o do or not to de anything if an upcertamn future event
happess cannot be entforced by law unless and until that event has happened, And if
the event becomes imgprossible such contract becomes void (5.32),

Example: (1) 4 makes a cootract with B (o buy B's house if A survives O This
contract cannol be colorced by law unless and until € dics i ACs lifelime,

{ii1 4 makes a conteact with & 1o sell a house o 7 at a specitied price i, 0 whom
the howse has been offerad, refusas to buy il The contract ¢annul be enforced by law
unless and until C refises o buy the honse.

(i) A contracts 1o pay B asum of money when B marries (O dies without being
marricd 1o B, The contract becomes void.

(2 Contingent contract to do oc not to do anything if an uncertain future event
happens can be enforced when the happening of that event becomes impossible, and
ne belore (5,33

Example: A agrees to pay B a sum of money i a certain ship does not return. The ship
is sunk, The contract can be enforced when the ship sinks.



(3} LF a contract is contingent upon as to how a person will act at an unspecified time,
the event shail be considered 10 become impossible when such person does anything
which renders it impossible that he should sp act within any definite titng, or othorwise
than under further contingencies (5,34,

Example: A agrees @ pay A o sum of money il 8 marries & C marries D. The
matriage of B to € must now bhe considered impossible, although it 5 possible that D
may dic and € may afterwards marcy A.

{47 Contracts contingent upon the happening of a specified uncertain event within a
fised time become void if, ® the expiration of the thne fixed, such event has not
happened or if, before the time fixed, such event becomes mmpossible (5.35 para 1).

Example: 4 promises to pay £ a swn of money i a ¢erfain ship returns within a year.
The contract may he enforced if the ship retuens within the year, and becomes void if
the ship is destroyed within the year.

(5} Contracts conlingent upon the non-happening of a specified event within 2 fixed
time may be enforced by law when the time fixed has expired and such event has not
happened, or, before the time tixed expired, if it becomes certan that such event will
nol happen (5,35 para 11).

Exampder A promiscs 1o pay £ a sum of money if a certaie ship does not return within

a vear. The contract may be enforced if the ship does not return within the vear, or is
destroved within the year,

{A) Contingent agreements o do or not 1o do anything, if an impessible event happens,
arg void, whether the impossibility of the event 15 known or not 1o the parties o the
agreement al the time when il is made.

Example: (i) 4 agrees to pay BT 1,000 if two paralie] straight lincs should cnelose a
space. The agreement is void. .

(il 4 aprees to pay B T 1,000 if B will marry #4's daughter C. C was dead at the time
of the agreement. The agreement is void.

1.18 RELATIONS RESEMBLING THOSE CREATED BY
CONTRACTS

1.18.1 Meaning of Quasi Contracts

‘Cuasi Contracts” are so-called because the obligations associated with such
fransactions could neither be referred as torfuous nor contrectual, but are still
recognized as entorceable like contracts, in courts. According to Dr Jenks, quasi
contract is “a situation in which law impases npon one person, on grownds of natural
justice, an obligation similar to that which arises from a true contract, akthough no
contract, express or implied, has in fact been entered into by themm™. The principle
pnderlying a quasi-contract is that no one shall be allowed unjustly {0 enrich himself
at the owpense of another, and the claim based on a quasi-contract is generally for
TIDNEY.

Example: X supplies goods to his customer ¥ who receives and ¢consumes them. Y iy
bound to pay the price. F's acceptance of the goods constitutes an implied psomise 10
pay. This kind of contract is called a tacit contract. In this very illustratson, if the
goods are delivered by @ servant of X to Z, mistaking Z for ¥, then Z will be bound to
pay compensation to & for their valoe. This is a quasi-contract.
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1.18.2 Cases which are Treated as Quasi Contracts
Following are the cases which are to be daemed quasi contracts:

{(B) Claiem for necessavies supplied to o person incapabfe of contracting or on his
acegunt. |t a person, incapable of entering into a contract, or any one whom he s
lepally hound to support is supplied by another person with necessaries suited to his
candition in life, the person who [umished such supplivs 15 entitled te be reimbursed
from the property of such incapable person (5.68}.

Examples: (1) 4 supplies B, a lunatic, with necessaries suitable to his condition in life.
A is entitled to be reimbursed from 8°s property.

(i) 4 who supplies the wife and children of 8, a lunalic, with necessaries suitable Lo
their conditions in life, is entitled to be reimbursed fram A's property.

The abowe section covers the case of necessaries supplicd 1o a person incapable of
contracting (say, a minor. lunatic, etc.) and to persons whom the incapable person is
bound to support fe.g., his wile and minor children). However, following points
should be carefully noted: {a) The goods supplicd must be necessaries. What will
conslitute necessaries shall vary from petson te persen depending upon the social
status he enjoys. (b)Y 1t is only the property of the tncapable person that shall be liable,
He cannet be held liable personally. Thus, where he doesn’t own any property,
nothing shall be payable.

(2) Reinibursement fo @ person paying money dae by another in paymeni of which
ke is interested. A person wha is interested in the payment of money which another is
bound by law to pay, and whe, therefore, pays it, is entitled to be reimburscd by the
other. (5.69).

Exampfe: B holds land in Bengal, on a lease granted by 4, the Zamindar. The revenue
payable by A to the Government being in arrear, hiz land is advertised for sale by the
Government. Under the Revenue Law, the conseguence of such sale will be the
annulment of B's lease, H, to prevent the sale and the consequent annulment of his
own lease, pays the Government, the sum due from 4. 4 is bound to make good to B
the amount so paid.

In order that the Section may apply, it is necessary to prove that: {a) The person
making the payment is interested in the payment of money, ie., the pavment was
tmade Hona fide, for the protection of his own interest. (B) The payment should not be
i voluntary pavment. It should be such that there 5 some legal or other coercive
pracess compelling the payment. {c) The payment must be to another person. (d) The
pavment must be one which the other party was bound by law to pay.

(3) Oblipution of a person enjoping benefils af non-gratuitons act. Where a person
lawfully does anything for another person, or delivers anything to him, not intending
to do so gratuitously, and such other person enjoys the benefit thereof, the latter is
bound to make compensation to the [ormer in respect of, or 0 restore the thing so
done ar delivered [5.70].

Example: (1) A, a tradesman, leaves goods at B°s house by mistake. B treats the goods
as if his own. He is bound to pay tfor them.

(ii} 4 saves B's property from fire. 4 is not entitled to compensation {rom &, if the
circumstances show that he intended (0 act gratoitously.

In arder that 5.70 may apply, the following conditions must be satisfied: {a) the thing
must be dene lawfully; (b) the intention must be to do it nan-gratuitous]y; and (c) the
persou for whom the act is done must enjoy the benefit of it.



{4} Responsibifity of finder of goods. Ordinarily speaking, a person is not bound to
take care of poods belonging to anocther, left on a road or other public place by
accident or inadvertence, but if he rakes them mtg his custady, an agreement is
implied by law, Although, there is in fact no agreement between the owner and the
finder of the soods, the finder is, for cerlain purposes deemed in faw to be a bailee and
triust take as wuch care of the ponds a3 a man of prdinary prudence would ake of
similar goods of his own. This oblization is imposed on the basis of & quasi-contract.
Section 71, which deals with this subject, savs; ¥A person who finds good belonging
to another and takes them into his custody, is subject to the same responsibility as a
bailee”™ (Chapter 6.

(Y Liahifity of a person to whom money Is paid, or thing delivered by mistake or
wnder caeecion §5.72). A person to whom money has been paid, or thing delivered by
mistake or under cogrcion, musk repay or return i,

Evamyle: (1) 4 an.d 2 jointly owe T 1,000 to . 4 pays the amount to C. Alsa, B, not
knowing this fact, pays ¥ 1,000 to €. C i bound 1o repay the amoun 1o £.

(ii} A railway company refuses to deliver up certain goods to the cansignes except
upon the pavment of an illegal charge for carringe. The consignes pays the sum
charged in order to obtain the goods. 1le is entitled to recaver so much of the charge as
was illegally excessive.

The term mistoke o5 nsed in 5. 72 Includes not onlv o mistake of fuct bur alsa a mistake
uf law. There 1s no conflict hetween the provisions of .72 on the one hand and 55.21
and 22 on the other. [f ane party under mistake, whether of fact or law, pays money to
anolher party which is not due by contract or atherwise, that money must be repaid
[Sates Tox Cifficer, Renares v, Kanhaivolol Makamial Saraf (1959 8.C.1.53].

1.18.3 Quantum Meruit

The phrase ‘guanfum merwit  means *as much as merited” or "as much as earned’. The
eeneral rule of law is that unless a person has performed his obligations in full, he
cannot claim performance from the pther. But in certain cases, when 2 person has
done some work under a contract, and other party repudiated the contract, or some
event happens which makes the further performance of the contract impossihle, then
the party who has performed the work can elaim remuneration for the work he has
already done. The right 1o ¢laim quantum meruit does not arise out of the contract as
the right to damages docs: it is a clajm on the quasi-contractual ghligation which the
law implies in the circumstances [Potel Ergg. Co. Lid v. Idian O Corparation Lid,
AR (1975) Pat. 212].

The claim on “guaitum meruit’ arises in the following cases:

1. Whica a cortract is discovered to be unenforceable (5,633, When an agreement is
discovered 10 be void or becomes void, any person whe has received any advantage
under such agreement ar contract is bound 10 restore it, or to make compensation for it
to the person from be received it

Example: (i) A pays B 21,000 in consideration of 8°s promising o deliver his dog,
The dog is dead at the time of the promise. The agreement is void, but B must repay 4
e 1,000 rupees.

{ii} A conlracts with & 10 deliver to hirn 256 kilos of rice before the 15t of May. 4
delivers 130 kilos only before that day and none after. B retains the 130 kilos after the
15T of May. ITe is bound to pay 4 for them.

(iii} 4, a singer, contracts with B, the manager of a theatte, to sing at his theatre for
two nighls every week dursng the next two months, and £ engages to psy her T 100 for
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gach night = performance. On the zixth night, A4 willfully absents hersell from the
theatre and £, in consequence, rescinds the contract. £ must pay A4 far the Dve nights
o whieh she had sung.

2. When one puriy abandons or refises to perform the contract, Where there is a
breach ol conlract, the agerieved parly s entitled o ¢laim reasonable eompensation
o what he has done under the cantract,

Example: Can owner of 2 magazine. engaccd 7 @ owrite a hook w e published in
mstalments in his magasne, Aller a [Lw Instalments woere pullished, the magazing
was abandoned. M=l P oeould claim payment on quantumy oneraet far the part already
published [Flanche v. Colbuwrn (18315 8 Bing. 14].

3. Whewn o contriect i divisidle and (e party not in delaull, has enjoved the benetit of
he parl performance, the party o defaubl may sue cacquantomn meruit,

4. When an indivisible comtract i completely but badly performed. When an
mdivisible comtract for a lump swinis completely performed, but badly, the person
wha has perforned can claim the lump sum less deduoction for bad work.

Example: 4 agreed to decorate 475 a1 far a lump sum of § 75, 4 did the work but §
complainzd for faully workmanship [t cost & 2 204 10 remedy the delect, Held A
cauld recover from B 7 7530 less 7 204 [Hoening v Raacs (19327 AIR 11 E.RD176].

Check Your Progress
Fill in the blanks:
1. The peraon making the proposal i called

| ]

it considerations in hoth directions are to be moved after the eontract, i 1=
called

3. A contract which has not properly  [ulfilled  legal formalilies s
called

4. An olTer s synonymous wilh

i costise in U1 improper exercise o0 power over the mind ol

one af the cantracting partics by the other.

6. The peinciple underlying a _ is that nn one shall be alinwed
unjustly to enrich himsedl al the expense of another, and the claim based
an 4 guasi-contragt is generally for money.

1.19 LET US SUM UP

& That branch of law which determines the cireumstances in which promises made
by the partics to a contract shall be legally binding on them is governed by the
Indian Conteact Ack, 1872,

& A contract is an agreement, colorecable by law. made between at least tao parties
by which rights are acquired by one and obligations are created on the part of
another.

e  Conteact Act covers a wide range ol area like: Formalion ol coniracts, contingent
contracts, perfunmance of the contracl, and consequences of hreach of contract,
saie of goods, mdemnity and guarantee, bailment, agency and so on.

® The basic prinviple evodeslving law of contracts iz that a siranger 10 a contract
caniiol tmaintain a suit for a remedy. The law entitles ondv those who are parties to



the contract 1o file suits for exercising their rights. This is known as ‘privity of
contract’.

In connection with contracts, therc are four types of classifications. Types of
coniracts e cuntract law are as follows: {n the basis of Formation, (On the basis of
Nature of Consideration, {3n the basis of Execution and On the basis ol Validity.

An unenforeeable contract is neither void nor voidable, but it cannot be enforeed
in the court hecause it lacks some item of evidence such as writing, registration ar
stamping ar where the remedy has been barred by lapse of time.

Offer (s not onky ona of the essential elements of a contract bur it is the basie
building block also. An offer is synonymous with proposal.

The communication of an offer is completz when it comes to the knowledye ol the
person 1o who it is made.

A persan who 15 not of sound mind may nol enter o a contract; he must be of
sound mind so as to be competent to contract,

The consent of the offerce to the offer by the offeror is necessary. It is essential to
the creation of 4 contract that both pariies agree to the same thing in the same
sense. When two or more persons agree upon the same thing in the same sense
they are said to consent.

Free Consent is one of the essential elements of a valid contract. The essence of
this requirement is that a person should enter into an agreament with a free as well
as an open mind and without any fear,

Misrepresentation is also known as simple misrepresenmtion whercas fraud is
known as fravdulent misrepresentation. Like fraud, misrepresentation s an
incorreet ur talse statement but the falsily or inaccuracy is not due to any desire to
deceive ar defraud the other party.

The term consideration is used in the sense of gquid pro gue, Le., “something in
return”. This something or consideration need not be in lterms of money. Il may
he--- some benefit, right, interest or profit accruing to one party, or some
[orbearanee, detriment, loss ar responsibility given, suffered or undertaben by the
other purty.

Section 23 detfines an illegal agreement as one that the consideratian or obiect of
wliich (i} is forbidden by law; or (ii} defeats the provisions of any law; or (iii} is
fravdulent; or {iv} involves or implies injury to the person or preperty of another:
ot (v} the court regards it a5 immoral or opposed to public policy.

A contingent contract 15 4 contract o0 do or nat to do samething, if same cvent,
¢ollateral to such contract does or does not happen.

"Quasi Contracts’ are so-cilled because the obligations wssociated with such
transactions could neither be referred as tortuous nor comractual, but are still
recognized as enforceable ke contracts, in courts.

1.20 LESSON END ACTIVITY

fa} A agreed on Monday to sell his property to ¥ by a written agreement which stated
that “this offer to be icft over until Satrday 10 AM”. In the meantime, on Wednesday
A enters into a contract to sell the property to . who was sitting in the next room,
hears aboul the deal between M and G, On Friday, N accepts the offer and delivers to
M. the letter of acceptance. Is Mg acceptance valid? Give reasons.
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THint; A™s sceeptance is valid; the acceptance being made before revocation of the
offer by M.

{b) X, an old lady, by a deed of gitt, made over certain properly to her davehter 13,
with the specific directions that she should pay 2. who is the sister of the old lady, a
sum of T 100 per month. The same day £ entered into an agrecment with £ 1o pay her
e agreed amount. D, now refuses lo pay her aunt 2, the above amount on the plea
that no consideration had moved from P to 2. P, therefore, sues /3. Is the suic
maintainable and can 13 be held Rable 1o pay the amount?

[Hiot: £ can be held liablc to pay the amount to P. Consideration may move even
from a stranggr-5.2 (d1]

1.21 KEYWORDS

Contrace: U is an apreement enforceable by law,
Miror: 1t is 2 person who has not completed | 8 years of age.

Free eonsent: Consent is said to be fres when it is not caused by coercion or under
influgnee fraud or misrcpresentation,

Agreement: An gprecient s a formal decision abour flure acrion which is made by
two or more countries, groups, or peopie.

Promise: Commitment given by one party (the promisor) o angther (the promisec) 10
carry out or refrain from carrying a specified act or acts,

Hiegal Apreements: An illegal agrecment, under the common law of contract, is one
that the courts will not enforce because the purpose of (he agreement is to achieve an
illegal end.

Void Agreements: A void agreement is void af initio, 1.2, from the beginning while a
voidable contract can be voidable by one or all of the parties.

Revocation of Offer: Revocation of offer is the withdrawal of an offer by the offeror
s0 that it can no longer be acoepted.

Counter-offer: When in place of accepting the terms of an offer as they are, the
offeree accepts the same subject tu certain conditions or gqualifications, he is said to
make a counter offer,

Consent;: Express or implied approval, or voluntary apreement, compliance, or
permission for some act, decision, or purpose. Consent obtained through coercion,
fraud, or undue influence is invalid,

Coercion: Coercion may involve the actuxl infliction of physical painfinjury or
psychological harm in order to enhance the credibility of a threat.

Misrepresentation: An assertion or manifestation by words or conduet that is not in
accord with the facts.

1.22 QUESTIONS FOR DISCUSSION

1. Whal is a contract? Why must you, as a manager, know as 1o what constinites a
contract? What tests would you apply to ascertain whether an agreement is a
contract?

2. Are there sny essentials of 4 contract so as (o make it enforceable by law?

Explain what do you understand by ‘void®, ‘voidable’, ‘illegal® and ‘valid®
contracts. Briefly refer to the rights of parties under such agreements,
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27. What are quasi contracts? Enumerate the guasi-contracts dealt with under the
Indian Contract Act, 1872,

28. What do you understand by quantum meruit? When does the claim on quantum
meruit arise?

| Check Your Progress: Model Answer
I. Promissory

2. Bilateral Contract

3. Unenforceable contract

4. Proposal

5. Undue influence

| 6. Quasi-contract
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2.0 AIMS AND OBJECTIVES
Afier studying this lesson, you should be able to:
® Lnderstand the meaning of performance of contracts and who must perform the
Promise under a Contract
® Discuss the rules regarding the time, place and manner of performance of
contracts
® Describe reciprocal promises and appropriation of payments
® Explain assignment of contracts



34
Sosineas Jaw

2.1 INTRODUCTION

A contract places a legal obligalion vpon the conlracting partiaz to perform, their
mutdal promizes, and it carries an until che discharze ar termination of the contract.
‘The most naturcal and usuwal mode of dizcharging a contract 15 ta perfarm it A persan
who perfonms a contract in aecordance wilh its terms is discharged from any turther
abligations. As a rule, such performance entitles him to receive the other pary's
performance,

Fxact and complets performance by bath the parties puts an ¢nd e the contract in
gxpecting exact performance, the courts medn that perfarmance musl match
contractual obligabions, In requiring o contract w0 be complete, the law s merely
saving thar any work underfaken must be ¢arricd oul fo the end at the obligalions,

Aocemtract sheuld be performed ar lhe time specilied and at the place agreed upon.
When this has been accomplizhed, the partiez are discharged autaomatically and the
contracl is discharged eventualby. There are, however, many other wayvs in which 2
discharge may be brought about. Tor example, o may result ram an escuse for non-
perforrines. In certain cases allempled perfurmance may also operate as a substitute
Far aclual performance, and can resolt in compleis discharge of the contract.

2.2 PERFORMANCE OF CONTRACTS

Aoeontragl creates ohligations, "Performanes™ of contracl means the canying out of
oblizgations under it. The parties to contract must either perform or offer 16 perfonm
their respective promises unless such performance is dispensed with or excuszed under
the provisions af the Indian Contract Act, or some law [5.37).

The lerm “Performance of contract means (hat both, the promisar, and the promises
have fultilled their respective abligations. which the contract placed upon them. For
example, A visits a stationery siwop (0 buy a caleulator, The shopke=per delivers the
caleulatar and A pays the price. The contract 15 said to have been discharged by
mutual parformance.

Section 27 of Indian contract Act suys that "1he partics to a comtract must aither
pertorm, or affer {0 perfoem, their respeciive promises, waless suoh performance is
dispensed with ar exoused under the provisions af this Aet, or any ather law. ™

Promises himd the representatives of the promizor in case of the death of the later
betore performance, wnless a contrasy inlention appears in the contract,

Thus, it is the primary duty of gach contracting parly lo either perform or offer to
perform itz promise. For performance 1 be effcctive, the gourts capeet 11010 b ¢xact
and complete, e, the same must match the contractual obligations. Howevear, where
under the provisions ol the Contraet Act or any other law, the perfurmance can he
dizpensed with ¢r cxcused. a party 15 absolved from sueh a responsibility,

Far cxample, & premises to deliver goods to B on a certain day on payment of
LLO00. A expires before the contracted date, A's represenlalives are bound 10 deliver
the goods to B, and B is bound Lo pay ¥ 1,000 0 A's representatives.

2.2.1 Meaning of Offer to Perform

It may happen thal the promiser offers performance of his obligation under the
contract al the praper time and place but the promizee refuses to accept the
performance. This is called as “Tender' or “Attempied Perlommance’. 1f a valid tender
is made and iz not accepted by the promisee, the promisor shall nal be responsible for
nen-performance nor shall the promisor lose rights under the contract. However, since



the tepder 15 an offer to deliver anything to the promisee, the promises must have A
reasanable opportunity to see that the thing oflered is the thing contracted for.

2.2.2 Who must Perform the Promise under 2 Contract?

The promise may be performed by promisar himself or his agent or by his lesal
representutive;

{i} In case, there was an intention of the paries that the promise must be performed
by the promisor himself, such promise is 10 be performed by him only. Thus,
where A promises to paint a picture for B, then A must perform this promisce
personaily,

{ii} If there is no such inwention of the partics, then the promisor may employ a
competent parson to perform the promise. If A has pramised o deliver some iems
of grocery to I3, A may perform this promise either personally delivering the neins
to B or causing it 1o be deliversd to B through someone.

{iii}In case af death of the promisor, the lepal representative must perform the promse
unless a contrary intention appears from the contract. A promises to deliver gnods
to B on a certain day an payment of T 1.600. A dies before that day. A’s legal
representatives are bound to deliver the goods to B, and B is bound to pay T 1,000
10 A's representatives.

(iv) Where, howewer, 4 cuntracl invaolves personal skill, then il comes Lo an end with
the death of the promisor.

Thus, where A pruomises lo paipt a piclure for B by a certain day but
dies before that day. The contract cannot be enforced by A's representativas ur by B,

Performance of Joint Promises: The Act provides rules for devojubon of joint
lizbilities and rights,

Devalution of Joiny Lighilities: Section 42 requires that when bwp or more persons
have made a joint promise, then, unless a comrary iatention appears from the contracl,
all such persons jointly must fulfil the promise. In the event of death of any of them,
his representative jointly wilth the survivor or survivors and n case of the death of all
promisors, the representatives of all of them jointly must fulfil the promise.

Liabilities of Joint Promisors: When two or moree persons make 3 joint promise, the
promisce may, in the absence of an exprgss agreement Lo the contrary, compel anyone
or mare of such joint promisors o perform whole of the promise. Thus, the Hability of
jaint prontisors is joint as well as several [s.43]. Thus, s.42 makes ail the joint
promisors hable oi1 the promise jointly, whereas s.43 provides that any one of the joint
promisors may be compelled (o perfomm.

Exampie: A, B and C jointly promise to pay T 3,000 to D, D may compel either A, or
B or C prany two of them to pay him T 3,000,

Right of Contribution Amongst Joint Promivors: Where, a joinl promisor has been
compelled to perform the whole protnise, the jint promisor may compel svery other
Joint promisor to contribute equally to the performance of the promise, unless a
contrary intention appears from the condract. 1T any one of the joint promisors makes
default in such eontribution, the remaining jomt promisors must bear the loss anising
frem such default in egual shares.

Examples:

(i} A, B and C are under a joint promise to pay D ¥ 3,000. A is compelled to pay the
whaole amount of ® 3,000, A can recover each from B and C 3 1,000,
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(i) A B and CC jointly promise to pay 13 a sum ol 2 3,000, C js compelled to pay the
whole amount of T 5.000. A is insohvent, but his assels are sufficient to pay ¥ of
his debts, C i entitled 10 receive T 300 from A's estate and T 1.250 [rom B.

(i1 A, B and O are under a joint promise 1o pay 1T 3,000, C 5 unable to pay anything
and A s compelled to pay the whole amount of T 3000, A s entitled 1o receive T
[.500 from B.

Release of joint promiser: YWhere two or mare persons have wade a joint promise,
release of gne of such joino promisors by the promeses does nol discharge the other

Jnint promisor or promisors neither does it free him from the responsibility to the other
Juint promisor nor promisors [s.44].

Revedetion of foint vighty (5,450 When a person haz made a promize to two or more
perscms Jointly, then unless & conlrary inlentton appears from the contract, the riaht o
claim performance rests with all the -joint promisees and aller the death of any of
them, with the representatives of such deceasad promisee jointly with the survivor or
supvivors: and after the death of the survivors also, with the representatives of all
juintly. Thus, unlike the case of joint promisors whase lability 15 join as well as
severul, the right of the proenisces is only joint und thus any oma of them cannot
auforce performance unless so agreed.

Fxample: A, in consideration of T 5,000 lent 10 him by B und C, promises B and
Jointly that he will repay them that sum with interest on a day specilied, B dies. The
right 10 clubm performancs rests wilth Bs representative jointly with ¢ during {75 life,
and after C's dearh with the representatives of B and O jointly.

2.2.3 Contracts Which Need not he Performed
There gre cortain situatons whare conteacrs need not be perlomned, These wre;

(0} The partics may muatually agres o substitute the original centract by a new one or
to rescind It or alter it. A owes money to B under a contract. Tt is agreed between
A, B and C that B shall bencelorth accepl © as his debtor, instead of A. The old
debtaf A to B is at an end and a new debt from O o B has been contracted,

{i1] The promisce may dispenge with or remit wholly or in part the performance of the
promise made to him or extend the time for such performance or accept any
safislaction Tor it For instance, A promises to paint a pieturs for B, Later. B
forhids A to do so. A is no longer bound to pertorm the promise. Or © owes D
T 5.000. C pays D T 2,000 and D accepts 11 in satisfaciion of his claim on O This
paymenl is a dischargs of the whaole claim,

(111 The person a1 whose oplion the contract 15 voldable heeause of undue influence,
courcion, fraud or misrepresentation can rescind it.

{iv) The promises neglects ar refuses we afford the promisor reasonable facilities for
the performanee of his promise, For instanes, A makes contracts with B to repair
R's house. B negleets or refuses to point out to A the places in which his house
requires repair. A need not perform,

2.3 TYPES OF PERFORMANCE

Performance, as an action of the performing may be actual or anempted,

2.3.1 Actual Performance

When a promisor to a contract bas fulfilled his obligation ip sceordance with the terms
of the contract, the promise i said 10 bave been acmally performed. Actual
perfurmance gives a discharge to the contract and the labdiy of the promisor ceases



1o cxist, For example, 4 agrees to deliver10 bags of vement al B°s factory and B
promises to pay the price on delivery. A delivers the cemem on the dve date and B
makes the payment. This is actual performance,

Actual performance can further be subdivided into substantial perfurmance, and
partiul Perfurmance.

2.2.2 Substantial Performance

This is where the work agreed upon is almost finished. The court then orders that the
maney must be paid, bt deducts the amount needed to correct minor existing defect.
Substantial performance is applicable only if the contract is not an entire contract and
is severdble. The rationale behind creating the doctring of substantial performance is
to avoid the possibility of one party evading his liabilities by claiming that the contract
has nol been completely performed. However, whal is deemed 1o be substantial
perfonmance is a guestion of fact to be decided in hoth the case. It will largely depend
on wlat remaing undone and its valye I comparison o the contmcl s a whole.

2.3.3 Parital Performance

This is where one of the parties has performed the contract, but not completely, and
the other side has shown willingness to accept the part perfonimed. Bartial performance
may cceur where there is shartfall on delivery of goads or where a service is not fully
carried out.

There is a thin line of difference between substantial and partial performance. The two
following points would help in distinguishing the two types of perfomance,

Partjal performance must be accepted by the other party. In other words, the party who
is al the reeeiving cnd of the partial performance has a gepving choice whether to
accept ar reject. Subslantial performance, on the olher band, is legally enfurceable
against the other party. '

FPayment is made on a different basis from that for substantia) perfoymance. Bt is made
on gquantum meruil, which Inerally means as much as 15 deserved. So, for example, if
halt of the work has been completed, half of the negotiatzd money would be payable,
In casc of substantia] performance, the party that has performed can recover the
amount appropriate to what has been dooe under the contract, provided that the
contract 13 not an cnfire contract. The price is thwes, often payable in such
circumstances, and the sum deducted represents the cost of repairing defective
workmanship,

2.3.4 Attempted Performance

When the performance has become due, it i sometimes sufficient if the promisor
offers to perform his obligation under the contract. This offer is known as attempted
performance or more commonly as tender. Thus, tender is an offer of performance,
which of course, complies with the terms of the contract. It goods are tendered by the
seller but refused by the buyer, the seller is discharged from further liability, given
that the goods are in accordance with the contract as to quantity and quality, and he
tnay sug the buyer for breach of contract it he so desires. ‘he ralionale being that
when a person offers {o perform, he is ready, willing and capable to perform.
Accordingly. a tender of performance may operate as a substilute for aciual
performance, and can effect a complete discharge.

in this regard, Section 38 of Indian Contract Act says:

"Where a promisor has made an offer of performance to the promisee, and the offer
has not been accepted, the promisor is not responsible for won-performance, nor does
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2.5 RECIPROCAL PROMISES [858.51-54]

Fecipracal promise means 4 promise in return for a promise. Thus, where a contract
consists of a prontise by one parly (lo do or nol @ do something in future} in
consideration of a similar promise by other party, it is a case of reciprocal promises.
Reciprocal promises may be divided into three sroups:

(1) Mutual and dependent

{ii) Mutval and independent

{iiiyMutual and concurrent

Rules concerning performance of different kinds of reciprocal promises are:

1. In the case of mutual and dependent promises, the performance of one party
depends upon the prior perfarmance of the other party. If the promisor, who must
perform, fails to perform it, promisor cannot claim the performance of the
reciprocal promise. On the other hand, the person must compensate the other party
o the contract for any loss which such other party may sustain by the non-
performance of the contract.

Examples:

(1) A forms a contract with B to exceute certamn builder’s work for a fixed price,
B supplying the necessary timber for the work. B refuses to furnish any tirmber
and the work cannot be executed. A need not perform the contract. B is bound
to compensate for any loss caused to A by the nen-performance of the
contract,

(i) X promises Y o sell hiin 100 units of a commodity, to be delivered next day
and Y promises X to pay for them within a month. X does not deliver
according o his promise, ¥'s promise to pay need not be performed. Also X
must compensate Y.

2. In the case of mutual and independent promises, each party must perlorm his
promise without waiting for the performance or readiness to perform on the
part of the other. A promises B to deliver him goods on 10 July and B in turn
promises to pay the price on ¢ July. B's paying the price is independent of A’s
delivering the goods and cven it B does not pay the price on 6 July, A must
offer the delivery of the goods on 10 July. A can, of course, sue B [or price
and damages.

3. In the case of mutual and concurrent promises, the performance is to be
simultaneous. Thus, no promisor need perform his promise unless the
promisee is ready and willing to perform his reciprocal promise.

Examples:

(a) L and M contract that L shall deliver goods to M fo be peid by instalments, the
first instalment to be paid on delivery. L need not deliver, unless M is ready
and willing to pay for the goods on delivery. And M need not pay for the
goods unless L is ready and willing to deliver them on payment,

{by R and § contract that R shall deliver gpoods 1o 5 at a price to he paid by
instalments, the first instalment to be paid on delivery. R need not deliver,
unless 8 is ready and willing to pay the first instalment on delivery. And 8
need not pay the first instabment, unless R is ready and wiliing to deliver the
goods on pavment of the first instalment.

Reciprocal promise fo do things legal and also ather things fllegal: Section 57
provides that where persons reciprocally promise, firstly, to do certain things which

i9
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are Icgal and secondly, under specified circumstances, ro do certain things which are
illegal, tie [irse set of promises is 8 contract but the secend set is a void agreement,

Example: X and Y agree thar X shall sell Y a house for 7 1, 00,000 but that if Y uscs
it a5 a gambling house, the person shall pay X ¥ 5, 00.000 for it. The first se1 of
reciprocal promiscs, namely, 10 sell the house and pay T 1, 00,000 for it is a contract.
The second set is for unlawtul object, that ¥ may use the house as a sambling house
and is a void agregment.

2.6 APPROPRIATION OF PAYMENTS |SS. 59-61]

Appropriation of payments means application of pavments. When a debtor owes
several debis in respect of which the payment must be made (to the same creditor), the
question muy arise 3% to which of the debts, pavinent is to be appropriated. In
England. the faw on the subject was laid down in Clayton®s case. The rule in Claytan™s
case was stuted as: “(Fa man owes another two debts upon distinet causes, and pavs
him a sum of money, the payer has a right to say o which account the money sa paid
15 10 he appropriated™.

In India, the rules regarding appropriation of payments are contained in Ss. 59 to 61
which, in fact, have adopred with certain madifications the rules laid down in
Clavton®s case. The provisions of these sections arc summariscd hereundler:

Rule 1. Approgriitfon by debtor (5.58); Where a debtor, owing several distinet debts
to one person, makes a payment to him with express intimation that the pavment is 1o
be applied (o the discharge of some particular debt, the payment, if accepred, must be
applied to that debt, Where, hawever, no express intimation is given but the payment
is made under circumstances implying that it should be appropriated to a particular
debt, the pavment, if accepted, must be applied to that debt.

Examples: .
fi} A owes B, among other debis, 2 1,000 upon a promissory note which falls due on

15t Tune. The persan owes B no other debt of that amount. On the 1st June A pays
B 7 1,000. The payment is to be applied to the discharge of the promissory note.

(i} A owes B among other debts, the swin of ¥ 974, B writes 1o A und demand
payment of his sum. A sends to B T 974, This payment 15 to be applied to the
discharge of the debt of which B had demanded pavment.

Raule 2. Appropristion by creditor (s.68); Where the debtor has amitted to jntimate
and there are no other circumstances indicating to which debt pavment is to be
applicd, the creditor may apply it at his discretion to any lawful debt actually due and
payable to him by the debtor. The amawnt, in such a case, can be applied even 1o 2
dehbt which has become “time-barred’. However, it canngt he applied to a disputed
debt.

Example: A abtains two Joans of T 20,000 and 7 10.000, respectively. Loan of ¥
20,000 is guaranteed by B. A sends the bank T 5,004 but daes nat intimate as to how it
is to be appropriated towards the loans. The bunk appropriates the whole of ¥ 5,000 to
the loan of T 10,000 (the loan not goarantccd). The appropriatipn is valid and cannot
be questioned either by A or B.

Rule 3. Where neither party appropriates (.61); Where neither party makes any
appropriation, the payment is to be applied in discharge of the debrs in order of time,
including lime-barred debrs. If the debts are of equal standing the payment is to be
applied proportionately. This rule is generally applicable in case of running accounts
between rwo parties, money being paid and withdrawn from lime to time ffom the
account, without any specific indication as to appropriation of the payment made. In



shgh 3 case debits and credits in the accownts will be sct up against one anather in
order of their dates, leaving only fina] balance to be recovered from the debtor by the
creditor.

Rule in Hallett's Extafe Caser The rule in Hallett’s Estate Case 15 an exceplion to the
above Rule 3. The rule applies where a trustee had mixed up trust fapds with his own
tunds. In such a case, if the trustee misappropriates any maoney belonging to the trust,
the first anount so withdrawn by himn would be first debited to his own money and
then to the trust funds. Similarly, any deposits made by him would first be credited to
trust fund and then to his own fund, whatever be the order of withdrawal and depasit.

Example: A trustee deposits ¥ 10,000 being trust money with a bank and subsequently
deposits T 50,000 of his own in the same aceount Thereafier, this persan withdraws ¥
10,000 From the bank and misappropriates it. The said withdrawal will not be
appropriated against the trust amount of ¥ 10,000 but anly against his own deposit
though this was made laler than the first deposit thus leaving the trust tund {otact.

2.7 ASSIGNMENT OF CONTRACTS

Assigniment means transfer, When a party to a contract transfers his right, titfe and
interest in the contract to anothet person or persons, the persan 5 5aid to assign the
conlract. Assignment of a contract can take place by:

(i} Operatian of Jaw
{11y An act of parties

The example of assignment by aperation of law is by insolvency or death of the party
to the contract. Tn the case of insolvency the Official Receiver (or Official Assignes)
acquires the inleres! in the contract. In the case of death, the kegal representative of the
deceased, who was a party to the contract, pets the interest in the contract. In this type
af assignment, the partics ta the contract are not active; it is the law which operates. In
the case of assignment by act of parties, the parties themse|ves make the assignment.

The rules regarding assignment of contracts are; Firstly, the obligations or liabilities
upder a contract cannol e assigned except by novation. Thus, if A owes B ¥ 10,000,
the person cannet (ranster his obligation to pay o C and earmpei B 10 collect maoney
from C. llowever, if the promisee agrees to such an assignment this individual will be
bound by it In such a case a new condract s substituted for the old one. This is called
‘novation’, Thus, in the above example, if B agrees to accept paymen! from €, the
assignment will be valid and A shall stand discharged of his obligation to pay.
Secondly, rights and benefits under a contract may be assigned. For example, where A
awes B € 10,000, B may assign his right to C. However, a right or benefit under a
contract cannot be assigned if it involves personal skill, ability, eredit ar ather
personal qualifieations. For instance, a contract to paint a picture personally cannot be
assigned. Thirdly, the rights of a parly under a contragt may amount to actionable
claims which can be assigned by a written document. Notiee of the assignment is o be
given to the deblor to make it valid,

R ¢ Your Frogress
Fill in the blanks:

1. Fxact and complete performance by hoth the parties puis an end in
the =

2. Tis the primary duty of each contracting party 1o either perfoom or offer
o perform s s

3. Ifavalid tender iz made and is not accepted by the
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4. - is an offer of performance, which of course, complies with the
terms of the contraet.

5. In the case of promises, the performance of one party
depends upon the prier performance of the other party.

6. Appropriation of payments means of pavments. |

28 LET USSUM UP

o |he term “Performance of contract means that both, the promisor, and the
promisee have fulfilled their respective obligations, which the contract placed
upomn them.

o  Perfonnance, as an action of the performing may be actual or attempted.

®  Where 4 contract consists of 4 promise by one party (to do or not to do something
in future) in consideration of a similar promise by other party, it is a case of
reciprocal promises.

® Reciprocal promises may he divided into three groups: hutual and dependent,
Mutual and independent and Mutuwal and concurrent,

® Appropriation of pavments means application of payments. When a debtor owes
several debts in respect of which the payment must be made (to the same
creditor), the qguestion may arise as 19 which of the debls, pavment is to be
appropriated.

e When a party to a contract transfers his right, ritle and interest in the contruct to
another persgn or persons, the person is said to assign the contract.

2.9 LESSON END ACTIVITY

A enters into a contract with B for supplyving 800 tonnes of iron ore within 4 months.
A fails to make the delivery in time owing to difficulty in transport. But he admitted
the availability of iron ore in the market at 4 higher price. Can A take the plea of
impossibiliey of performance? Give reasons.

[Hint: A cannot tuke the plea of impossibility of performance. 5.56f

2.10 KEYWORDS

Performance of confract: Il means the carrying out of obligations under a contract.
Promisee: A person o whaw a promise has becn made,

Actaal Performance: When a promisor 1o a contract has fultilled his obligation tn
accordance with the terms of the cootract, the promise is said to have been actually
performed.

Substantial performance: It is spplicabbe only if the conteact is not an entire contract
and 1% severahle,

Portiol Performance: Partial performance may occur where there is shortfall on

delivery of goods or whers 2 service is not fully carried out.

Attempted Performance: Sometimes, when the performance of the contract becomes
due, the promiser ig ready and willing to perform his promise, and offers to perform
the same, but the promise refused to accept the performance. This is known as
attempred performance or render.



Z«I I QUEST[ONS FOR DISCUSSION Performance af('nnlra::i

Briefly explain performance of contracts.

Who must perform the Promise under a Contract?

Discuss the contracts which need not be performed.

F =T N N ]

Summarise the rules regarding the time, place and manner of performance of
contracts.

5. What is a reciprocal promise. Into how many groups reciprocal promises may be
divided? Summarise the rules conceming performance of different kinds of
reciprocal promises.

6. Explain (i) Novation, (ii) assignment of contracts?

7. What are the different modes of discharge of contracts? Explain the discharge of
contract by performance or tender.

Check Your Progress: Model Answer
1. Contract

Promise

Promisee

Tender

Mutual and dependent

Bobn B e b

Application
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3.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

® Undersland Lhe meaning of perfurmance of contracts and who muost perform the
Promise under a Contract

# Discuss the rules regarding the time, place and manner of performance of
cimitracts

s Describe reciprocal promises and appropriation of payments

e« Explain assignment of contracts

3.1 INTRODUCTICN

Contract is made hetween the parties who are intended to bind together in a legal
obligation Le., tu servé the intercst of both the parties. The parties, n order to govern
themselves and to safeguard their interest make their own terms and conditions. And
when such lerms and conditions are accepted by both the parties, there is an enactiment
of the contract te,, the liability is imposed on the party to the contract and o funclion
in aceordance with the terms and conditions of the contracl

A contract to perform the pbligation or to discharge the liahility of a third party in case
of its defauli is called contract of guarantce, (Scction 126) Indian Contract Act, 1872,
A contract where one party promises to save the other from any loss caused to him by
the conduct of promissor limsel! or any olher person is called contract of indemnity,
(Scotion | 24) Indian Contract Act, | 872,

3.2 BREACH OF CONTRACTS

A contract s a legally enforceable agreement between two parties. Each party to a
contract promises to perform a certain duly or pay a specificd amount,

A breach of contract means one party to the contract fails to fulfill her contractual
ohligations. A breach ¢an occur if a party fails 0 perform within the time frame
specified in the coniract, does not perform in accordance with the terms of the
agreement, or Tails to perform whatsoever, If ane party fails to perform while the other
party fulfills her duties under the contract, the performing party is entitled to legal
remedies for breach of contract.

When somcone breaches a contract, the other party is no longer obligated to keep its
end aof the bargain. From there, that party may proceed in several ways: (i) the other
party may urge the breaching party to reconsider the breach; (i) if it is a contract with



a merchant, the other party may get help from consuters™ associations; (i) the other
party may bring the breaching party to an agency for ulternative dispute resolution:
{1v) the other party may sue for damages; or {v) the other party may sue for other
remedies,

3.2.1 What Constitutes a Breach of Contract?

A contract ease usually comes before a judge because one or both parties claim that
the contract was breached. A breach of couteact is a fablure, without legal excuse, 10
perform any pramise (hat formis all or part of the contract, This includes failure to
perfonm in @ manner that meets the standards of the industry or the requirements of
any express warranty or implicd warranty, including  the implied warranty  of
merchantability,

When a party claims a breach of contract. the judge must answer 10 Lhe following
yuestions;

I. Did a contract exist?

1 s, what did the eontract require of each ol the parties?
Was the contract moditied at any point?

Did the claimed breach of contract cecur?

1f s0, was the breach subject to the confract?

Does the breaching party have a kegal defense to the enforcement of 1he ¢omtract?

o B A ekl

What damages were cansed by the breach?

3.2.2 Types of Breaches
There are different 1ypes of breaches of contract:

Acinof Breack and Anticlputory Breach

Most breaches of contracts are one of two types: acival or anticipaiory. Actual
breaches ocour when o parly {alls to fielfi) her obligations on the date performance is
due, or when a party performs her obligations and the other party refuscs to parform.

Aaticipatory breach occurs when a party refuses to perform her obligations under the
contract before the duc date of performance. For example, if a party agrees 1o sell her
car to @ buyer in [ive days, but them reneges on day three, she is amticipatorily
breaching the contract.

Minor Breack and Material Breach

A cantract breach can either be minor or material. A manor breach, also known as a
partial breach, is a failure to complete & mingr, aon-essential part of a contraet,
Although it is technically a breach, the contract can still be completed.

- A material breach, on the other hand, is 4 substantial breach in contract terms usually
excusing the non-breaching party from performing and giving her the nipht to sue for
damages. For example, in @ home purchase contract, a seller refusing to give the buyer
the keys to the home after the buyer has completed all contract terms s a material
breach.

3.3 REMEDIES FOR BREACH OF CONTRACT

As soon as either parly commits a breach of the contract, the other party becomes
cntitled to certain reliefs. These remedies are avajlable under the Indian Contract Act,

&9
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1872, as also under the Specific Relief Act, 1263, There are three remedics under the
Specific Beliet Aet, 1963: {0 a decree for specific performance (s.10% (i) an
injunction {s.38-4 13, (tii} a suit on gquantum merwit {530,

Remedies under the Indian Contract Act, 1872 are: (i) rescission of the confract (5.39)
and, (1i) damages for the loss sustained or suffered.

3.3.1 Rescission of the Contract

When a breach of contraci is commitled by one parky. the other party may treat the
contract as tescinded. In such a case the aggrieved party 5 freed from all his
obligations under the contract. Thus, where & promises B o supply ong bag of rice on
a certain date and B proimnises to pay the price on receipt of the bag. *A’ does not
deliver the bap of rice on the appointed day, ‘B need nol pay the price. A persan, who
rightfully rescinds the contract, is entitied to compensation for any damage which he
bas sustained through the non-fulfilinent of the contract,

3.3.2 Damages (5.75)

Another relief or remedy available to the promisee in the event of a hreach of promisc
by the promisor is fo clarm damapes or toss arising 10 him therefram, Damages under
5.75 are awarded according to certain rules as laid down w 55.73-74.

Section T3 containg three impartant reles:

(1} Compensation as penerel damages will be awarded only for those losses that
directly and naturally result from the breach of the contract.

(i} Compensaiion for tosses indirectly caused by breach may be paid as special
damages if the party in breach had knowledpe that such tosses woula also follow
from such act of breach.

(111} The apgrieved party is yequired to take reasonable steps to keep his losses to the
minimum, It is the duty of the injured party to minimise loss. {British
Westinghouse & Co. v Underpround Electric ete. Co. {19151 A.C.673). He cannot
claim to be compensated by the pasty in default for loss which is really not due to
the breach hut due to his own neglect to minimise loss after the breach.

Thus, the loss or damages caused 10 the aggricved party must be sech that either (1) it
arose naturally or (ii) the parties knew, when they made the contract, was likely to
arise. ln other words, such compensation cannol be elaimad for any remote or indirect
loss or damage sustained by reason of the breach of ehe contract.

Section 74 provides that if the parties agree in their contracl that whoever caommits a
breach shall pay an agreed amount as compensation, the court has the power to award
a reasonahle amount only, subject to such apreed amount.

Fifferent Types of Damages
There are four types of damages:

|. Ordinary Damages: These damages are those which naturally arise in the usual
course of things from such breach. The measure of ordinary damages 15 the
diffcrence buetween the contract price and the market price at the date of the
breach, Tf the seller retains the goods afler the breach, he vannot recover from the
buyer any further loss if the market falls, nor is he liable to have the damages
reduced if the market rises.

Examples: (i} A contracts to deliver 10 bags of riee at T 500 a bag on 2 future
datz. On the due date he refuses to deliver. The pace on that day is ¥ 520 per bag.
The measurs of damages is the difference between the market price on the date of
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(v} A contracts to sell and deliver to B certain ¢lath on 1he 1st of January to be
used for making caps of a particular kind for which there 15 no demand except
that particular season. The cloth was not delivered 111l the appointed time and
il was oo late to be used for that year's use. B is entitled to receive from A
anly ordinary damages. i.e., the difference between the contract price of the
cloth and its market price at the time of delivery but nat the prafits which he
expocted to obtain by making caps, nor the expenses which he has incurred in
making preparation for the manufacturing of caps.

3. Vindictive or Punitive Damages: These damages are awarded with a view to
punish the defendant aod not solely with the idea of awarding compensation to the
plaintiff. These have been awarded (a) for breach of a promisc to marry; (b for
wrongful dishenour of o cheque by a banker possessing adequate funds of the
custamer. The measure of damages in case {3} is dependent upon ihe severily of
the shock to the sentiments of the promisee. In case (b). the rule is, smaller the
amount of the cheque dishonoured, Jarger will be the amount of damapes awarded.

1. Nominaf Damages: These are awarded in cases of breach of contract where there
is only technical violation of the legal right but no substantial loss is caused
thereby. The damages granted in such cases are called nominal because thoy are
very small, for cuamnple, 4 rupee. This small amount is awarded as a matter of
COLrsE.

3.32.3 Mcaning of Specific Performance

‘There are other remedies in a contract swit besides damapes, [he main one is specific
performance. Where damages are not an adequate remedy. the court may direct the
party in breach 1o carky oul his promise according to the term of the contract. This is
called specific performance of the contracl. Some of the inslances where court may
direct specific performance are: a contract for the sale of particular house or some rare
article (antique} or any other thing for which monetary compensation 1s not enough
because the injured party will not be able to pet an exact substitute in the tarket.
owever, specific  performance may nol be  granted where-—--{i} monetary
compensation is an adequate relief; (i} the contract is of personal nature, g, a
contracl (o paint 2 pictuee; (i) where 1t 15 not possible for the court to supervise the
performance of the contract, e.g.. a building contract; {iv} the contract is made by an
incorporated company beyond ils object clause as laid down in its memorandum of
agsociakion.

3.3.4 Remedy of Injunction

Inpunction means an order of the court prohtbiting a person to do semething where a
party is in breach of a negakive term of contract {1e., where he does something which
he promised not to do), the courl may by, issuing an order, prohibit um from doing
50, Thus where W, a filn star, agreed to acl exclusively for a particular producer for
ane year but she contracted to act for some other producer, she could be restrained by
an injurction 1o 4o so.

3.3.5 Remedy by Way of a Suit on Quantam Meruit

The phtase ‘yugrium meruil' means as much as is merited (earmed), The normal rule
of law is that wnless a party has performed his promise in it entirety, it cannot claim
performance from the other. To this rule, however, there are cerlain exceptions vn the
basis of *guantum meride. A right 0 sue on a ‘guontum merwi” arises where a

contract partly performed by onc party has become discharged by the breach of other
party.



3.4 LIQUIDATED DAMAGES AND PENALTY

Maonetary campensation for a lass, detriment, ar injuty 1o & persen or a person's rights
or propérty, awarded by a court judgment ar by a contract stipulation regarding breach
of cantract. Generally, contracts that involve the exchanpe of money or the pramise of
performance have a liquidated damapes stipulation. The purpose of this stipulation is
to establish a predetermincd suwm that must be pard if 2 party (ails o perform as
promised one.

Rometimes parties themselves al the time of entering wnto a contrac, agrec thal a
pacticular sum will be pavable by a parly in case of breach of the contract by him.
Such # sum may either be by way of ‘liguidated damapes’ or it may be way of
‘penalty’. The essence of liguidated damages is 4 genuine covenanied pre-esiimate of
the damages. Thus, the stipulated sum pavable in case of breach is to be reparded as
liguidater damages if it be found that partics to the contract conscientiously tried to
make a pre-estimate of the loss which might happen to them in case the contract was
braken by any of them. On the other hand, the essence of a penalty is a payment of
maney stipulated as “in lerrorem™ of the offending party. Thus, if it is found that the
parties made no attempt to estimate the loss that might happen to them an breach aof
the contract but still stipulated a swm 1o be paid in case of a breach ol it, with the
obyject of coercing the offending party to perform the contract it is a case of penalty.

1t is obyious that a ferot in a contract amounts fo a penally where a sum of money,
which is out of all proportion to the loss, is stipulated as payable in case of its breach.
Where the amount payable, in case of its breach, s fixed in advance whether by way
of liquidated damages or penalty, the party may claim only a reasonable compensation
for the breach, not exceeding the amount 30 named of, as the case may be, the penally
stipulated for. {s.74).

Exgmples, () A contracts with B 1o pay B Y 1,000 if he fails 10 pay B € 3040 on tha
day. A fails to pay T 500 on that day. B is entitled to recover from A such
compensation noi exceeding ¥ 1,000, as the court considers reasopable. (i) A
contracts with B rhat if A practices as a surgeon within Calcutta, he will pay B ¥
5000, A, practices as a surgeon in Calcutta. B is entitled to such compensation not
exceeding ¥ 5,000 as the court considers reasonable,

Wwhether payvment of interest ab a higher rate amounts to penalty? Whether an
agreement 1o pay interest al a higher rate in the case of breach of a contract amounts 19
petalty shall depend upon the circumstances of each case. However, following rules
may be helpful in understanding the legal position in this regard.

{1) A stipulation for increased intcrest from the date of default shall be a stipulation
by way of penalty if the rate of interest is abnormally high. A gives B a bond for
the repayment of € 1,000 with interest at 12% p.a at the end of six months with a
stipttlation that in casz of default interest shall be payvable al the rate of 75 per cent
froen the date of default. This is a stipulation by way of penalty and B is only
entitled to recover from A such compensation as the courl considers reasonabie.

{i1) Whete there is a stipolation to pay increased interest from the date of the bond and
not merely from the date of defauwlt; it is always to be considered as penalty.

{i1i) As regards compound interest, it is not itself a penalty. Buat it is allowed only in
cases where the parties expressly agree to il. However a stipulalion to pay
compound inierest at a higher rate an defauwit 15 considered as a penalty.

fiv) An agreement 1o pay a particular rate of interest with stipulation that a reduced
rate will be acceptable if paid punctually is not a stipulation by way of penalty.
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Thus, where a bond provided for payment of tnterest at 12% p.a. with a provision that
tl the debtor pays interest punctually #t the end of every year the creditor would accept
interest al the rate of 9% p.a. Such a clause is not in the nature of penally and hence
interest (@ 12% shall be payahle.

Lramages can be liquidaled in 4 contract unly if:
e the injury is either ‘uncertain® or *difficult to quantify”;

& the amount is reaspnable and considers the actual or anticipated harm caused by
the contract breach. the difficulty of proving the loss, and the difticulty of finding
another, adequate remedy; and,

#  (he damages are structured to funclion as damagzes, oot as 4 penalty.

Lf these criteria are not met, a liquidated damages clause will be void.

3.4.1 Penalty

A penalty 15 2 sum thal is dispropottionate to the actual hamm. 1t serves as a
punishment or as a deterrent against the hreach of a contract. Penaltivs are granted
wher it is found that the stipulations of a contract have not been met. For cxample, 4
builder who does not meet his or her schedule may have to pay a penally.

Liguidated damages, on the other hand, are an amount ¢stimated lo equal the extent of
injury that may occur if the contract is breached. These damages arg determined when
a conlract 15 drawn up, and serve as protection for both parlies that have entered the
contract, whether they are buyer and seller, emplover and emplovee or other similar
parties.

3.5 CONTRACT OF GUARANTEE

3.5.1 Purpose of Guarantee

The contracts of guarantee are among the most common business contracts and are
used for a number of purposes. These are:

{i} The guarantee is generally made use of W secure loans. Thus, a contract of
suarante: is for the security of the creditor.

{i) The contracts of puarantee are sometimes called performance bonds. For example,
in the case of a construction project, the builder may have to find a surety lo stand
behind his pramise to perform the canstruction contract.

Also employers often demand a type of performance bond known as a Ndelity
bond from employees who handle cash, etc., for the good conduct of the latter. If
an employee misappropriates then the surely will have 1o reimburse the employer.,

{(iily Bail bonds, used in criminal law, arc a form of contract of puarantee. A bail bond
is a device which ensures, that a criminal defendant will appear for trial. In this
way a prisoner is released on hail pending his trial. If the prisoner does not appear
in the court as desired then the bond is forfeited.

In this lesson our primary concern is with the contracts of guarantes which are used
for securing loan. :
3.5.2 Definition and Nature of the Contract of Guarantee (s.126)

A contract of guarantee is defined as, ““a contract to perform the promise, or discharge
the liability, of & third person in case of his default”. The person who gives the
guarantee is called ‘surety’; the person for whom the guarantes is given is called the



‘principal debtor’, and the person to whom (he guarantee is given is called the
‘creditor®, A contract of guarantee may be either orai ar in weiting,

From the above discussion, it is clear that in a contract o goaranice there must, in
cffect, be two confracts, a principal contract hetween the principal debtor and creditor,
and a secondary contract Detwecn the creditor and the surety. ln a contract of
yuarantee there are three parties, viz., the creditor, the principal debtor and the sorcry.
Therefore, there is an implied contract also between the principal debtor and the
SUPBTY.

Example: When *A° requests *B? to lend ¥ 10,000 to C and guarantees that C will
repay the amount within the agreed time and that on "7 falling to do 50, he will
himsell pay to B°, there 15 a contract of suarantee,

The contract of sueery, is not a coniract callateral (o the contract of the principal
debtor, but is an independent contract. There must be a distinct promise on the party of
the surety 10 be assumable for the debt. [t is not necessary that the principal contract,
between the dehtor and the creditor, must exist at the time the contract of guarantes is
made; the original contract between the debtor and creditor may be about to come inte
existence. Similarly, under cerain circumstances, a surety may be called upon to pay
though principat debtor is not lialle at afl.

Also, where a person gives a guarantee upon a conteact that the creditor shall not act
upon it until another person has joincd in it as co-surcty. the gnarantee is not valid if
that ather person docs not join (s, 144),

3.5.3 Fiduciary Relationship

A contract of puarantee is not a contract “whearrimae fidel™ {requiring utmost pood
faith), Neverlheless, the suretyship retation is one of trust and comfidence and the
validity of the contract depends upon pood faith on the part of the creditor. A creditor
must dis¢lose all those facts which, under the circumstances, the surety would expeer
not to exist. So where puarantes is piven for good conduct of an employee, the
emplovee’s failure to inform the surety of any breach on the part of cmploves, will
discharge the surety. Similarly, where X guarantees the existing and future liabilities
of A t¢ B un 1o a cenain amount which limit has already been exceeded, the contract
of guwarantee can be avoided an the ground of . concealment of a materiel fact,
However, it should be noted that it is no part of the craditor’s duty to inform the surety
about all his previoys dealings with the debior.

3.6 KINDS OF GUARANTEES

3.6.1 Oral or Written Guarantee

A contract of puarantze may either be oral or in writing {8.126), though a creditor
should always prefer to put it in writing to avoid any dispute regarding the terms, ste.
i case of an oral agreement the existence of the agreement itself s very difficult to
prove,

3.6.2 Specific and Conlinuing Guaraniee

From the point of view of the scope of guarantee a contract of gusrantes may either be
specific or continuing, A guarantes is 4 “specific guarantee™, if it is inended o be
applicable to a particular debt and thus comes to end on its repayment. A specific
puarantee once given is irrevocahle.

Examples: {1) A puarantees the repayment of a loan of T 10,000 to B by € {(a banker).
The suarantee in this case is a specific guarantes.
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A puarantee which extends to a series of transactions is called a “continuing
guarantee™ (. 129).

{ii) A guaraniees pavment o B, a tea-dealer, 1o the amount of T 10,000 for supplying
of any tea fronn time o time 10 € B supplies © with tea of the value above 10,000
and C pays B for it. Afterwards B supplies C with 1¢a 10 the value of 2 15,000 C fails
to pay. The guarantee given by A was a continuing guaraniee and he (= accordingly
liable o T to the extent of 10,000,

A puarantee regarding the conduct of angther person is a continuing guarantce, Unlike
a specific guarantee whicih is irrevocable, a continuing guaranice can be rovoked
tegarding further transactions {s.130%. However, continuing guarantee cannot be
revoked reparding transactions that have taken place recently.

Examples: (1Y X puarantees repayment of advances made to A within ¢ months
subject 1o a maximum of T 20,000, If ¥ 10,000 has been advanced by the end of 2
maonths, guaranice 1s irrevecable insofar as this advance of T 10,000 15 concerned,

(i) A guarantees to T to the extent of T 10,000 that C shall puy all the bills that B shall
draw upon him. B draws upon C. C accepts the bill. A gives notice af rovocation, C
dishonours the bill at maturity. A is liable upon his guarantee.

The death of the surety operates, in the absence of any contract to the contrary, as a
Fevocation of a continuing guarantes, 5o far as regards fulvre transactions, fs.131).

3.6.3 A Guarantee may Either be for the Whaole Debt or a PPart of the Debt

Difficult guestions arise in case of guarantee for a limited amaunt because there is an
important distinction between a guarantee for only a part of the whole debt and a
guarantes for the whols debt subject to a limit

For instance, where X owes Y ¥ 30,000 and A has stood as surety for T 30,000, the
guestion may anse whether A has guaranteed ¥ 30,000 oot of T 50,000 or whether he
has guaranteed the full amount of ¥ 30,000 subject to a limit of ¥ 30,000, This maner
becomes imporlant il X 15 adjudged mselvent and Y wanis o prove in X's inselvency
and also enforce his remedy sgainst A_If A stood surety only for a part of the debt and
it ¥'s estate can pay only 23 paisa dividend in the rupee, then Y can get 3 30,000 the
full amount of guaramce rom A and ¥ 5,000 from X's ¢state, being 4 of the balance,
ie, T 50,000 - T 30,000 = T 20,000 which was not guaranteed. Since after paying ¥
30,000 to Y, A can claim from X's eskate, he will get ¥ 7.500 being % of ¥ 30,000 paid
by A to Y. I on the other hand, A had stood surety for the whale debt of T 50,000
subjeck to a limit of T 30,000 then Y can recover from A ¥ 30,000 and from X5 estate
T 12,500, Le., Y of T 50,000, A will not get any dividend unless Y has been fully paid.
This can happen only if X*s estate declares a higher dividend.

3.7 RIGHTS AND OBLIGATIONS OF THE CREDITOR

3.7.1 Rights of a Creditor

1. The crediter i» entitled to demand payment from the surety as soon as the
principal debtor refuses to pay or makes default in payment. The liability of the
surety cannot be postponed Gl! all other remedies against the pringipal debtor have
heen exhausted. In other words, the creditor cannot be asked o exhaust all other
remedies against principal debtor before proceeding against surcty.

The creditor aiso has a right of general lien on the securities of the surety in his
possession. This right, bowever, arises only when the principal debtor has made
delzult and not before that.



2. Where surety is insolvent, the craditor 15 entitled to proceed in the surcty’s

insalvency and claim the pro rate dividend.

3.7.2 Obligations Imposed on a Creditor in a Contract of Guarantee

i

Nat to change any terms of the original contract. The creditar should net change
any terms of the original contract without seeking the consent of the surety.
Section 133 provides, ™any variance made, without the surety’s consent, in the
terms of the contract betwegen the principal debtor and the creditor, discharpes the
surety 38 19 the transaciions subsequent 1o the variance™,

Example: A hanker contracts to lend X T 5000 on March 4. A guarantees
repayment, The hanker pays X € 3,000 on Janvary 1. A in this case is discharged
from his liability as the contract has been varied as much as the banker might sue
X before March 4, but it cannar sue A as the guarantee is from March 4,

MNot 1o release or discharge tho pringipal debtor. The creditor is under an
obligation not to release or discharge the principal debtor, Section 134 states:
“The surety 15 discharged by a contract between the creditor and principal debtor,
by which the principal debtor is released, or by any acl or omission of the crediror,
the legal consequence of which is the discharge of the principal debtor™.

Exampler A gives a guaraniee to banker C for repayment of the debt granted to B
R later contracts with his creditors {including C, the banker) to assign to them his
property in consideration of their releasing him from their demands. Here B is
released from his debt by the contract with C and A is discharzed from his
suretyship.

Not to compound, or give time to, or agree not to sue the principal debtor. Section
133 provides, **A coniract between the creditor and the principal debtor, by which
the creditor makes a composition with or promises to give time to, or not to use
the principal debtor, discharges the swrety, unless the surety assents to such
contract™.

If the time for repavment is extended, the debtur may die or become insane or
msolvent ar his financial position may become weaker in the meanwhile, with one
effect that the surety’s remedy to recover the money in case the principal debior
defaults, may be impaired. However. there are certain exceptions. These are:

a. Section | 36 states that if the creditor malkes an agresment with a third party, but
not with (he principal debtor, to give extension of time to the principal debtor,
surety is not discharged even if his censent has not been sought.

Example: C, the holder of an overdue bill of exchangs, drawn by A as surety for
P and accepted by B, contracts with M to give time to B. A is not discharged.

b. Mere forbearance on the part of creditor to suc the principal debtor, or to
enforce any other remedy against Bim, does not, in the absence of a provision 1o
the contrary, discharge the surety {8.137)

Example: B owes C (a2 banker) a debt guaranteed by A and the debt becomes
payable, but O does not sue B for a year after debt becomes payable. A is not

discharged from his suretyship.

¢, If the creditor releases one of the co-sureties, the other co-surety (or co-sureties)
thereby is not discharged. The co-surety released by the creditor is also not
released from his liability to the other sureties {3.138).

Mot to do any act ingonsistent with the rights of the surety (s.139). Where C lends
rmoney to B on the seeurity of a joiat and several promissory note made in C's
favour by B and by A as surety for B, together with a bill of sale of B’s fumimre,

7
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which gives power to C to sell the furniture and apply the proceeds in discharge of
the note. Subsequently, C sells the furpiture, but owing 1o his misconduct and
wilful ncgligence, only a small price is realised, then A is discharged from
liabiltty on the nate.

3.8 RIGHTS, LIABILITIES AND DISCHARGE OF SURETY

3.8.1 Riehts of Surecy

Rights of a surety may be classified under threc heads: (i) rizhts agamst the creditor,
(ii) rights against the principat debtor and {{ii) rights against co-surcties,

Hights Against the Creditor

In case of fidelity guarantee. the surety can direct creditor to dismiss the employee
whose howesty he has guaranteed, in the event of proved dishonesty of the emplovee.
The creditor’s failure to do so will exonerate the surety from his hability.

Riphis Agaipst the Principai Debior

{a)

()

Right of Subrogation. Section 140 lays down that where 2 surcty has paid the
puaranteed debt on its becoming Jdue or has performed the guaranteed duty on the
default of the principal debter, he is invested with all the dghts which the creditor
has against the detwor, [n other words, the surety 15 subrogated to all the rights
which the creditor had against the principal deblor, Se, if Lhe creditor loses, or
without the consenat of the surety parts with any securities {(whether known to the
surety or not) the surety is discharged to the extent of the value of such securitivs
{2.141). Further, the creditor must hand over to the surety, the sccurities in the
same condition as they formerly stood in his hands,

Rr‘gfi: fe be fademnified The surety has a right (o recover from the principal
debtar the amounts which he has rightfully paid under the contract of guarantee.

3.4.2 Rights against Co-surctics

(a)

{b)

Rigit of Cowmriburion. Where a debr has been guaranteed by more than one
person, they are called co-sureties. s 146 provides for a night of contribution
hetweer, them. When a surety has paid more than his share or a decrce has been
passed against him for more than his share, he has a right of contribution from the
other suretics who are equalfy bound to pay with him.

Example: A, B and € are sureties to 13 for the sum of T 3,000 lent 10 E.
E defauits in meking payment. A, B and C are liable, as between themselves to
pay T 1,000 each and if any one of them has to pay more than his shar, je, T
1,000 he can claim contribution from the others, for the amount paid in excess of ¥
1,000

If on; of the sureties becomes insclvent, the solvent co-sureties shall have to
contribute the whole amount equally.

Where, the co-sureties have guarantcod different sums, they are bound under s.
147 to contiibute equally, subject to the limit fixed by their puarantee and not
proportonately to the lability undertaken.

Exarmples: (1) A, B and  as sureties Tor I3, enter into three several bands, each in
a different penalty, namely, A in the penalty of T 10,000, B in that of T 20,000, C
in that of ¥ 40,000, canditioned for £°s duly scceunting to E. E makes default to
the extent of T 30,000, A, B and C are each liable to pay T 10,000,



(i) In the above example, it D makes default to the extent of T 40,000, A iz lahble
to pay T 20,000 and B and C T 15,000 each.

3.8.3 Liubility of Surety

Unluss the contract provides otherwise. the liability of the surely s co-extensive with
that of the principal debtar (s, 128), 1o other words, the surety is liable for all those
amounts the principal debtor is tiahle for,

Example: A guarantees to B the payment of a bill of exchange by C, the aceeptor. | 'he
bi#l 15 dishonoured by C. A is liable not only for the amount of the hill but also for any
interust and charges which may have become due on it

The liability of a surety is called as secondary or contingent, as the liability arises only
on default by the principal debtor. But as soon as the principal debtor defaults, the
lability of the surely bezins and runs co-extensive with the liability of the principal
debtor, in the sense that the surety will be liable for all those sums for which the
principal debior is Liablfe. The creditor may file a suit againgt the surety without suing
the principal debtor. Further, where the creditor holds securities from the principal
debtor for his debt, the crediior need not first exhaust his remcodies against the
seeuritics before suing the surery, unless the contract specifically so provides. The
creditor is even not bound to give notice of the default fo the surety, unless it is
expressly provided far,

Position of Surety in vase of o Minor Principal Debtor: According to the decision of
the Bombay High Court in Kashiba vs. Shripat LL.E. 10 Bom., 1927, the surety can
be held liablc, though a minor debtor is not liable. But the later decisions of the
Bombay High Court have taken a conitary view, In Manju Mahadeo vs, Shivappa
Manju and in Pestonji Mody vs. Meherbai it was held that as under 5. 128, the liability
of the surety is co-cxtensive with that of the principal debtor, it can be nd more than
that of the principal debtar and that the surety therefore cannot be held liable on a
guarantee given Tor defauli by a sminor. If a minor cowkd not default, the liability of the
guarantor being secondary liability does not arise at all. The same view has been
endorsed by the Madras High Court in the case of Edavan Nambiar vs. Moolaki
Raman (A.LR. 1937 Mad. 164). It was held that unless the contract otherwise
provides, a guarantor for a minor cannot be held liable.

3.5.4 lrischarge of Surety

The liahility of surety under a contract of a guarantee cames to an gnd under any one
of the following circumstances:

1. By Notice of Revocation (s.I138). A continuing guaraniee may at any lime be
revoked by the surety, as to future transactions, by notice to the creditor.

Example: A n consideration of Bz disecunting, at A°a request, bills of exchanee
for , guarantecs o B, for twelve monihs, the doe pavment for all such bills to the
extent of T 5,000, B discounts bill for € to the extent of € 2,000 Afterwards, at the
end of the three months, A revokes the guarantee. The revocation discharges A
from liability to B for any subsequent discount, But A is liable to B for T 2,000 on
default of C.

2. By rhe death of swrety (s.131). The death of the surety operates, in the absence of
any cotiract Lo the gontrary, as a revocation of a continuing guarantee, so far as
regards future transactions,

3. By varignce in terms of the confraci (6.133). Any variance, made withouw the

surety’s consent, in the terms of the contract between the principal debior and the
creditor, discharpes the surety as 1o transactions subsequent to the variance.

™
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Example: A becomes surety to C tor B’s comduct 45 a manager in C's bank.
Afierwards B and C contract. without A%s consent, that B's salary shall be raised
angd that he shall become liable [or one-fourth of the |osses on overdeafts, B allaws
a customer to overdraw and the bank loses a sum of mangy. A is discharged from
his suretyship by the variance made without his consent and is not liahle to maks
up this loss.

By refease ar discharge af principal debrar (5.534). The surcty s discharged by
any contract between the creditor and principal debtor, by which the principal
dehtar is released, or by any act or cmissian of the creditor, the legal consequence
of which iz the discharge of the principal debtor.

Exmmples: (i) A gives a guarantes to C for goods to be supplied by Cto B, C
supphies gaeds o B and afierwards B becomes embarrassed and contracts with his
creditors (including C) to assign to themn his property in consideration of their
releasing him from theic demands. Here A is released from his debt by the
conteact with C and A discharged from his suretyship.

(i) A" coniracts with *B* for fixed price to build a house for him within a
stipulated time, ‘B’ has to supply the necessary timber. ‘C* suarantecs A's
performance of the contract. ‘B’ amits to supply the timber. *C” is discharged
fram his suretyship.

By compounding with, or giving time to, or qgreeing nor to sue the principal
delror (5. 135). A contract between the creditor and the principal debtor by which
the creditor makes o compasition with, or promisces to give time to, or not to sue
the principal debtor, discharges the surety. The surety shall, however, be not
discharged if (a) he assents Lo such contract, (b) the contract to give tims to the
pringipal debtor is made by the creditor with a third person and not with the
principal debtor.

Exampie: C, the holder of an overdue bill of exchange drawn by A as surety for B
and accepted by B, contracts with M to give time to B, A is not discharged.

By creditor's act or omission impairing snrety’s eventind! remedy (8,139, If the
creditar does any act which is inconsistent with the right of the surety, or omits to
do any act which his duty to the surety requires him to do and the eventual remedy
of surcly himsclf agaimst the principal debtor is thereby impaired, the surety is
discharged.

Exqmples: (i) B contracts 1o build a ship for C for a given sum to be paid by
instalments as the work reaches certain stages. A becomes surcty of B's due
performance of the contract. T, without the knowledpe of A, repays w B the last
two instalments. A is discharged by this prepayment.

(i) A puts M as an appreotice to B and gives a guaraniee to B for M’s fidelitv. B
promises on kis part that he will, at least once a month. see M make vup the cash. B
omits to see this done as promised and M embezzles. A is not liable 1o B on his
guarantee.

Loss of securirp. If the creditor Joses or parts with any security given to him by
the principal debtor at the time the contract of guarantee was made, the surety is
discharged to the extent of the value of the security, unless the surety consented to
the release of such security (5,141

Exampie: C advances to B, his tenant T 2,000 on the guarantec of A, C has also a
further security for the T 2,000 by a mortgage of B’s furniture. C cancels the
mortgage, B becomes insolvent and € sues A on his puarantes. A is discharged
from liability to the amount of value of the furniture.



3.9 CONTRACT OF INDEMNITY

3.9.1 Meaning of Indemnity

Sections 124 and 125 provides for a contract of indemrnity. Section 124 provides thata
contract of indemmity 1s 4 contracl whereby one party promises to save the ather from
loss cawsed to him (the promisee) by the conduct of the promisor himself or by the
conduct of any other person. A contract of insurance is a plaring example of such type
al contracts,

A contract of indemnity may arise either by (i) an express promise ar (i) operation of
law. e.g., the duty of a principal to indemnify an agent from consequences of all
lawful acts done by him as an agent. The contract of indemnity, like any ather
cantract, must have all the essentials of u valid contraer. There are two parties ina
cantraction of identity indemnifier and indemnitied. The indemnifier promises to
make good the Inss of the indemnilied (i.e., the promisee).

Example: A contracts to indemnily B against the consequences of any proceedings
which C may lake against B in respect of a certain sum ol ¥ 204, This is 4 contract of
indemnity.

3.9.2 Rights of the Indcmmnified (i.e., the Indemnity holder)

The Indemnrity halder is entitled to recover from the pramisor: () All damages which
he may be compelled to pay in any suit in respect of amy matter to which the promise
to mmdemnify applies; (i) All costs of sunl which he may have to pay to such third
party, provided in bringing or defending the suil {a) he acted under the anthority of the
indemnifice or (b)) if he did not act in contravention of orders of the indemnifier and in
such a way as a predent man would act in his own case; (1) All sums which may have
been paid under the tenns of any compramise of any sech seit, it the compromise was
nol ¢anirary o 1he anders of the indemnifier and was ong which it would have been
prudent for the promisee to make.

3.9.3 Rights of the Indemnitier

‘The Act makes no mention of the rights of indemnifier. However, his rights, in such
cases, are similar to the rights of a surety under 5.141, viz, he bacomes entitled (o the
bencfit of all the securitics which the creditor has against the principal debtor whethier
he was aware of them or not,

3.%9.4 Commencement of Indemnifier’s Liability

Indemnity requires that the party (o be indemnified shall never be called upon to pay.
Indemnity is not necessarily given by repayment after payment. The indemnified may
compel the indemnifier to place him in @ position t© meet liability that may be cast
upon him without wailing until the promisec (indemnified) has actually discharged it

Distinction between o Contract of Guaraniee and a Contrict of Indemmnity: L.C.
Mather in his book “Securities Acceptable 1o the Lending Banker™ has very brielly,
but exeellently, brought gut the distinction between indemnity and guarantee by the
following illustration. In & contract in which A says to B, *IV you lend £20 1o C, 1 will
seg that youtr money comes hack® is an indemnity. On the other hand undertaking in
these words, “If you lend £20 to C and he does not pay you, I will be a guarantec to
it.” Thus, in a contract of indemnity, there are only two parties. indemnilier and
indemnified. In casc of & guarantee, on the other hand, there sre three parties, the
‘principal debtor’, the *creditor® and the “surety”. Other points of difference are:

Bl
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1. The liability of a promisot is primary and independent in a cantract of indemnity.
In a conlract of guarantee, the liabilily of the surety is secendary, the primary
liahility heing that of the principal debtor.

2. In the case of gearantec. there 5 an existing debt or obligation, the performance of
which is puaranteed by the surciy. In case of indemnity the possibility of any loss
happening is 4 contingency apainst which the indemnifier undertakes to indemnily.

3. in a contragt of puarantee, afier discharging the debt, the surety is entitled o
procead apainst the principal debtor in his own name while in case of indemnity,
the indemnifier cannat proceed against third parties in his own name, unless there
is an assignment in his favour.

3.10 FREEDOM TO CONTRACT

3.10.1 The Pariies to 2 Contract, in a1 Sense, Make the Law for Themselves

The law of contract differs from other branches of law in a very impaortant aspect. [l
does not lay down so many precise rights and duties which the law will protect and
enfarce; it contains rathet a munber of limiting principles subject 1o which the parties
may create rights and duties for themsclves and the law will uphold those rights and
duties. So long as the parties to a contract do not transgress some-legal pravision, they
can apree for any ternis they like in regard to the subject matter of their contract and
the law will give effect to thewr contract. Tet us illustrate, *A° agrees to sell his
motorcycle worth T 15.000 for ¥ 6,000 only 1o *B7. The agreement gives rise to a lepal
whlization on the part of “A" ta deliver the motereyele to “B* and on the part of *B7 to
pay T 6,000 to *A’. They may fix any terms as regards time of delivery and that of
payment. The payment may be apreed 1o be made by instalments. Though the
matoreyele s worth T 15000, 1 15 being sold for T 6000 only, Assuming all the
essential elements of a valid contract are present, the contract is enforceable by law.
But many developments in the recent past have affected this freedom to contract.

3.10.2 Freedom to Contract is a Myth or an lllusion

The freedom of the parties is limited by two factors. There are certain laws for the
protection of the employees. and an employver caninot, therefore, induce his employees
to enter intc any contract favourable to the employer. Further, the standard form of
contract {with printed terms and conditions} is in vosue today, and several contracts
entered into by laymen are not 1he result of individual negotiations. Thus, if a person
i5 in need of electricity, or telephone connection, it is not possible for him to settle the
terms of the agreement with the Eleciricity Board or the Telephone Corporation, etc.
Each of them has their own printed contracts and the intending customer has either to
accept on those terms, or go without eleciricity or telephone, as the case many be. In
such a case, since oue does not want 0 go without such necessary services, the
individual is in effect compelled to accept all those standard terms. Thus, absolute
freedom of contract is largely an illusion or mosthy a myth,

The freedom to contract has been intervened in three ways, thereby making it a myih.
These are:

{1} enactment of laws by the welfare states to protect the interests of those parties to
the condract which have a weak barraining power,

{(i{) intervention by the courts, which refuse to enforce, and even rewrite {erms in
private contracts in order to protect the real or presumed victims of one sided or
unfair or unconsclonahle voniracts,

{iii) widespread adoption of ‘o contracting’ by business.



3.10.3 What is a Standard Form Contraci?

A standard form contract is 4 document which is generally printed, containing terms
and conditions, with certain hlanks to be filled in. It is prepared by the business
people. The customer has only to sign it Therefore, from his standpoint, the freedom
o pontract 15 restricted. Many of the contracts now being entered into by consumers
are not the resplt of individual negotiations; rather they are one-sided contracts. The
consumer has to accept them ar leave them. Rather than permit the form to be varjed,
the firm or mdustry imposing il simply refoses to deal with anvone who will nol
gccept its terms. A contract thus is impoesed by & party having a strong bargaining
powear on a party having a weak hargaining power, Hance, such a contract is known as
a contract of adhesion, Most contracts for photocopier machines, msurance,
automobiles, telephone, water and power connection and a host of other goods and
services are contracts of adhesion. In fact, the process of dilution of the freedom of the
partigs to contract has started in a big way and a time might come when it shall only
be a mmyih,

Additional terms implied into the contract. In general, the contents of g gonlract are
determined by acreement between the parties. Newvenheless, there are various
circumstances in which additional terms may be supplied into the agreement. These
additional terms may be imphied by (13 custarn (0] couets (i) slatnie.

(i) By custom: A contract must aiways be examined in the hght of its surrounding
commercial context. The terms of a contragt may have been negotiated against the
background of the custom of a particular locality or trade, The parties
altemalically assume that their contract will be subject 1o such ¢ustoms and so de
not deal specifically with the matler in the contract.

{113 By conrts: The courts will be prepared to imply a lerm mte & conlract o order to
Eive effect to the obvious intention of the parties. Sometimes the point at issue has
been overiooked or the parties have failed to express their intention clearly, In
these circumstances, the court will supply terms in the interests of ‘business
efficacy” s0 that the contract makes commercial common sense.

Certain standard terms have been implied by the commos law in a3 number of
business contracts. The courts will imply a term into & lcase of furnished house
that it will be reasonably fil for habitation at the start of the teoancy. A contract of
cmployment is subject to a nuinber of implied terms. An employer is under a legal
duty to provide a safe syslem of work for his employees, while an employes Is
under a duty to obey legitimate orders and show good faith towards his employer.
By implying a term inte the contract, the court is imposing reasonable abtigations
which the parties would have no doubt included in their agreement, if they had
troubled to think about the matter, These implied terms may be excluded by
cxpress agreeinent between the parties.

{1il) By statide: A term may be impiied in a contract by an Act of Parliament. In many
cases, these imphed teems which began among the customs of merchants, were
recognized by 1he courts and then included in the statute by codification. The best
example ol this process is provided by law relating to the sale of goods.

Check Your Progress

Fill in the blanks:

1. Whena is committed by one party, the other party may treal the
contract as rescinded.

2 an general damages will be awarded only for those Josses that
directly and naturally result from the breach of the contract.

Conid ..
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= means an order of the court prohibiting a person to do
something where 4 party i in breach of a nepative term of contract (e,
where he dogs sanething which he promised not to do), the court may by
issuing an order, prohibit him from doing so.

4. The person who gives the guarantze is called

5. Sections 124 and 125 provide for a contract of

8. The phrase means as much as is merited (earned}.

JA1LLET US SUM UP

A5 spon as either party cominits g breach of the conrraet, the other pary becomes
entitled to certain reliefs. These remedics are available under the Indian Contract
Act, 1872, as also under lhe Specilic Reliel’ Act, 1963 There are three remedies
under the Specifie Reliel Act, 1963 (1) a deeree for specilic performance (s, 1407,
(i} an injunction {5.38-41%; (iiiy a suit on quantum meryit (5,307,

The loss or damages caused to the agprieved parly must be such that either--- ()
it arose naturally or {il) the parties knew, when they made the contract. was likely
to arise. In other wards, such compensation cannot be claimed for any remaote or
indirect loss or damage sustained by reason of the breach of the contract.

What is the mast cammon remedy for breach of contracts? The usual remedy for
breach of conlracts s suit for damages. The main kind of damages awarded in a
contract suit is ordinary demages. This is the amount of money that would put the
apgrieved party, in a5 good a position, as if. there had not been a breach of
cantract. The idea i3 to compensate the aggrieved party for the loss he has suffered
s a result of the breach of the contract.

There are other remedies in a contract suit besides damapes. The main one is
specific performance. Where damages are nol an adequate remedy, the court may
direct the party in breach to carry out his promise according to the term of the
contract, This is called specilic performance of the contract.

The freedom to contrael has been intervened in three wavs, therehy making it 2
myth. These are: i} enactment of laws by the welfare states to protect the interests
of those partics to the contract whéich have a weak bargaining pawer, {ii}
intervention by the cowrts, which refise to enforce, and even rewrite terms in
private contracts in order to protect the real or presumed victims of one sided or
uafair or unconscionable contracts, (i) widespread adoption of *form contracting’
by business,

A contract of guarantee is defined as a contract to perform the promise, or
discharge the liability of a third person in case of his default

Theaee are different kinds of guarantee. These are: (i} oral or written guarantge; (1)
specifie or cominuing guarantee; (iit) the whole-debt or the part-debt guarantee;

The rights of & surety may be classified under three heads, viz., {i} rights against
the creditor, (ii) rights againat the principal debtor, and {10} nights agamst co-
sureties.

The hability of surety under a contract of guarantee comes 1o an end under certain
circumstances. These are: (i) By notice of reveoeation: (i1) By the death of the
surety; (iiiy By variance in the terms of the contract; (iv) By the release or
discharge of the principal debtor; {v) By compounding with, or giving time to, or
agreeing not to sue the principal debior; (vi) By creditor’s act ar omission
impairing surety’s eventual remedy; {vii) By loss of security by the creditor.



# A contract of indemnity is a contract whereby ane party promises to save the ather
from loss caused to him, the promisee by the conduet of the promisor himself or
by the conduct of any ather person,

3.12 LESSON END ACTIVITY

[Yiscuss an cxample related to liquidated damages and Penalty.

313 KEYWORDS

Nomipf damages: These are awarded in cases of breach of contrac! where there is
only technical violation of the legal right but ne substantial loss is caused thereby,

Ordinary damages: Cannot be claimed for any remole or indirect loss or damages hy
reason of the breach.

Speciaf damages: These damages are claimed in case of |oss of profit.

Vindicrive or punitive damages: These damages are awarded with a view to ponish
the defendant and not solely with the idea of awarding compensation to the plaintift.

Specific Graranteer 1t is a guarantee which is intended o be applicable to a particular
deht, and comes to an end on s repayment.

Continuing Guarantee: 1t is a guarantee which extends to a series of transactions.

Contract of Fndemuity: It is that contract whereby one party promises to save the
other from loss caused to him by the conduct ot the promisor himself or by the
conducl of any other person,

3.14 QUESTIONS FOR DISCUSSION

I. What are the different ways in which a breach of contract may arize?
Whether time is the ¢ssenee of a coniract or not?
Whal are the main types of remedigs for breach of a contract?

State the principtes on which damages are awarded for breach of contracts.

A o R B

Give some examples of ordinary damages. Can ordipary damages be claimed for
any remote or indirect loss or damage by reasop of the breach?

4. Give some examples of special damages. Is it thal the communication of the
spacial circwnstances a prerequisite Lo the ¢laim for speciat damapes?

What 15 mcant by Jiquidated damapes and penalty?

£ What is specific performance? Under what circumstances, il is (i) granted {if) nal
aranted?

9. What is a penalty clavse? Why is il that the court will nat enforce a penally
clause?

10. Explain (1) exemplary damages (if) quanium meruit.
11. What do vou understand by the contract of guaraniee?

12. “The liability of a surcty is sccondary and co-extemsive with that of principal
debinr.” Comment,

13. What is a ‘continuing guaraotee'? When can it he revoked?
14. Describe the rights of & surety against (i} co-sureties and (ii) the creditor.

3
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16.

7.

Explain the circumstances under which a surety may be discharged from the
liability by the conduct of the creditor.

Define the contract of *Indemnity’. Describe the rights of the indemnifier and the
indemnity-holder.

“Indemnity is not necessarily given by repayment after payment. Indemnity
requires that the party to be indemnified shall never be called upon to pay.”

Discuss.

Check Your Progress: Model Answer
I. Breach of contract

2. Compensation

3. Injunction

4. Surety
5. Indemnity
6

Quantum meruit
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4.0

AIMS AND OBJECTIVES

After studying this lesson, you should be able to;

# Understand the meaning and kionds of bailment

® Discyss the duties and rights of the bailor and the hailee

# Explain the duties and rights of a finder of lost goads

# Understand the meaning of pledge

& Describe the rights and doties of the pledgor and the pledgee
4.1 INTRODUCTION

At one time or the other, we enter inte legal relationships, ¢alled bailment and pledge.

Bail

ments are quite commean in business. Traders often store their surplus goods in
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warchouses; and utilise the services of cold storages for keeping their goods to be
taken back as and when required: and factory owners often send machinery back to
vendors for repairs. Also, goods are pledged for securing loans. The sections quoted in
this lesson refer to the lndiun Contract Act, 1872, unless otherwise stared,

4.2 DEFINITION OF BAILMENT AND ITS KINDS

4.2.1 Definition of Bailment (5.148)

Railment is defined as the “delivery of soods by one to another person for some
purpose, upon a contract, when the purpose is accomplished, be returned or atherwise
dispased of according to the directions of person delivering them”. The person
delivering the goods is called the -bailor® and the person to whom the gonds are
delivered is called the ‘bailes’,

The explanation to the earlier Section poins out that delivery of possession is not
necessary, where ane person, already in possession of goods contracts (0 hold them as
bailee.

The bailee s under an wbligation to re-deliver the goods, in their original or altered
form, as saon as the time of use for, or condition an which they were bailed, has
elapsed or been performed™

[.et’s 1llustrate, (i) A delivers some ¢lethes to B, a dry cleaner, for dry cleaning. (i) A
delivers a wrist walch to B for repairs. (iii) A lends his book to B for reading. (iv) A
delivers a suit-length to a tailor for stitching. (v A delivers somme gald biscuils 10 B, a
jeweller, for making jewellery. {vi) Delivery of goods to a carrier for the purpose of
carrying thern from one place to another. {vii) Txelivery of poods as security {or the
repayment of loan and interest thereon, i.e., pledge.

From the definition of bailment, the following characteristics should be noted:

. Delivery af poods: The essence of bailment is delivery of goods by one person to
another for some temporary purpase. Delivery of goods may, however, be actual
or construgtive, Actual delivery may be made by handing over goods 1o the bailse,
Constructive delivery may be made by doing something which has the effect of
putting the goods in the possession of the intended bailee or any person authorised
1 hold them on his behalf {5, 149).

Examples: (i) A, holding goads on behalf of B, agrees to hold them on behalf of
C, there is a constructive transier of passession from C to A,

(iiy A an pwner of a scooker, sells it to B, who leaves the scooter in the possassion
of A. A becomes a bailee, although originally he was the owner,

It needs o be noted that bailment 15 concerned with goods only. Current money,
i.e, the legal tender (but not old and rare coins) is not goods. A ‘deposit of
money’, thereforg, is nol bailment,

2. Bailment is Based vn @ Comtract: In bailment, the delivery of goods is upon a
contract that when the purpose is accomplished, they shall be returned to the
bailor. For example, whete a waich 15 deliversd to a watch mechanic for repairing,
it is agrewd that it will be returned, after repair, on the receipt of the agreed or
reasonable charpes.

Though bailment is usually based on a ¢ontract, there are certain exceptions, e.g.
the case of a finder of lost goods. The finder of lost goods is treated as a bailee of
the lost article, though obviously, there is no comtract betwzen the finder and the
real owner 5. 168).



3. Return of goods in specie: The goods are delivered for some purpose and it is
agreed that the specific poods shall be returned. Retuen of specific goods (in
specie) is an essential characteristic of batlmeat. Thus, where an equivalent and
tnat the same [s agreed to be returned, there is no bailment.

4. Chwnersfip of peods: I a bailment, it is only the possession of goods which is
transferred and not the ownership thereof, therefore the person delivering the
possession of goods nesd not be the owner; his business is to transfer possession
and not ownership.

4,2.2 Kinds of Bailnients

Bailments may be, classitied into six kinds as fallows:

i} Peposit: Delivery of poods by one person to another for the use of the former, ie.,
bailor;

(1 Commeodatuer: Goods lenl to a friend gratis o be used by him;
{111}y flire: Gaods lent to the badee for hire, Le., in return Tor payment of money,;

(iv) Pawn or Pledge: Deposit of goods with another by way of security for maney
borrowed,

(v] DNelivery of goods for being transported, or something 10 be done about them, by
the builee for reward.

(vi) Delivery of goads as i (v) above, bul without reward,

4.3 DUTIES AND RIGITS OF BAILLOR AND BAILEE

4.3.1 Duties of a Bailor

1. ¥o disclose known faulty fn the goods (s 15 The builor is bound to disclose
faults in the poods bailed, to the bailee, of which the bailor iz aware and which
maitctially interfere with the use of them or expose the bailee 1o extraordinary
risks. If he does not make such disclosure, he is responsible for the damage arising
to the bailee directly from such faults,

If the goods are bailed for hire or reward, the bailor s responsible for such
dumage whether he was ar was nor aware of the existence of such faults in goods
hailed.

Exampfes: (i) A lends a hurse, which he knows to be vicious, 1o B, He does not
disclose the Fact that the horse is wvicious. The horse runs away. T¥ is thrown and
injured. A is responsible ko B for damage sustained,

{ii) A hires a carriage of B, The carriage #5 unsafe though [3 is not aware of it, A is
injured. B is responsible (o A for injury.

2. Liabitityy for breach of warrainty as ro title; The hailor i= responsible to the bailee
for any loss which the bailee may sustain by reason that the bailor was not entitled
10 make the bailment, or to receive back the goods or to give directions respecting
them {s.164}.

Example:r A gives B’s car 1 C without B's knowledge and permission. B sues €
and receives compensalion. &, the bailor, is responséble to make good this loss 1o
C, the bailee, :

3. To bear expenses in case of gratuitous bailmenty: Reparding bailments under
which bailee is to receive no remuneration, s.158 provides that in the abssnee of a

e
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contract to the contrary, the bailor must repay to the bailee all necessary expenses
incurred by himn for the purpose of the baihment.

In case of non-grotaitous baifments: The bailor is held responsible to bear only
extranrdinary expenses.

Example: A car is lent for a journey. The ordinary expenses like petrol, eic., shall
be borne by the bailee but in case the car poes out of order, the money spent i ity
repair will be regarded as an extraordinary expenditure and borne by the bailor,

4.3.2 Dutics of a Bailee

1.

i

To take care of the goods bailed (5.151): In all cases of bailment, the bailee is
bound to take as much care ol the goods bailed 1o him as a mao of ordinary
prudence would, under similar circumstances, take of his vwn goods of the same
bulk, quality and value as the goods bailed.

In case, bailee has taken the amaunt of care as described above, he shall not be
responsible, in the absence of any special contract, for the loss, destruction or
deterioration of the thing bailed (s.152)

Nor 1o moke pnanthorised wse of goody (3.154): 1n case the bailes makes
unauthorised use of goods, i.e., uses them in 2 way not warranted by the terms of
bailment, he is liable to make compensation to the bailor for any damapes arising
1 the goads from or during such use of them,

Examples: (it A lends a car to I3 for his own driving oaly, B allows C, his wife, to
drive the car. C drives with care, but the car is damaged in an accident. A is liable
to maks compensation tv B [or the damage done (o the car.

(i1} A hires a car in Calcutta from B expressly to drive to Varanasi. A drives with
due care, but drives 10 Coftack insiead, The car meets with an accident and is
damaged. B is liable to make compensation to A for the damage to the car.

Not to mix bailor’s goods with ki own (835, 1535-157): T lhe bailes without the
consent of the bailor, mixes the goods of the bailor with his own poods and the
goods can be seperated or divided, the bailee shall be bound to bear the cxpense of
separation or division and any damages arising from the mixture.

Exampie: A bails 100 bales of cotton marked with a particolar mark w B, B,
without A’s consent, mixes the 100 bales with other bales of his own bearing a
different mark. A is entitled to have his 100 bales returned and B is bound 1o bear
all expenses incurred in the scparation of the bales and any other incidental
damaze.

But in case goods are mixed in such a manner that it is impossible to separate the
poods hailed from the other goods and deliver them back. the bailor is entitled to
be compensaled by the bailee for the loss of the goods.

Example: A bails a barrel of flour worth T 430 to B. B without A’s consent mixes
the flour with flowr of his own, worth only T 250 a barrel. B must compensate A
for the foss of his flour.

o retrurn the goods baifed without demand (5.160): 1t is the duty of the bailee to
return, or deliver according to the bailor’s directions, the goods bailed, without
demand, as soon as the time for which they were bailed has expired, or the
purpose, for which they were hailed has been aceomplizshed.

If bailee fails to return the goods al the proper time, he is responsible to the bailor
for any loss, destruction or deterioration of the goods from that time (5.161).



Yo rewirn any occretion to the goods bailed ¢5.163): o the absence of any
contract 1o the contrary, 1he bailee is bound to deliver to the bailor, or according to
his directions, any increase or profit which may have accrued from the goods
bailed.

Exemipfe: A leaves a cow in the custody af B 1o be tzken care of. The cow gives
hirth 1o a calf. B is bound to deliver the cow as well as the calf 1o A,

4.3.3 Rights of a Bailee

1%

T4

The duties of the bailor are, in fact, if looked from the point of view of bailee, the
tailee’s rights. Thus, a baileg can sue bailor for {a) claiming compensation for
damages resulting from non-disclosure of faults in the goods: (b) for breach of
warranty as to the title and the damape resultting thercfrom; and (2} flor
exlraordinary cxpenses. Thus in the case of wrongful deprivation the bailee has a
right to use the same remedies which the owner might have used in the hike case.

Another right of batlee is the right of Wen (8. I70-17f): Lien is a right in one
person to retain that which is in his possession, belonging to another, until some
debt or claim is paid. Lien, thus presupposes two things; (i) The person vested
with the right of lien is in possession of the goods or securities in the ordinary
course of business, (i) The owner (bailor in this case) has a lawful debt due or
ohligation to discharpe to the person in possession of the satd poods or securities
(bailes in this cased. Since, lien is available only until the debt or claim s satisfied,
onge the debt is satisfied or obligation discharged, the right of lien is eatinguished.
The property s0 retained has, then, fo be returned o or kept at the disposal of the
owner (i.2., bailorh. Lien may be of two types: (i) General Lien and (ii) Particular
[.ien.

General Lien means the right to retain goods not only for demands arising oul of
the goods retained bur for a general balance of account in favour of certaio
persons. Particular Lien, on the other hand, means the right to retain the particular
goods in respect of which the claim 13 due. Bailee's right of licn is particular in
certain cases whergas general in other cases. Particular Lien is conferred upon a
baiice by virtue of the provizione of s.170. It reads: *Where the bailes has, in
accordance with the purpase of the bailmeni, rendered any service involving the
exercise of labour or skill in respect of the goods bailed, he has, in the absence of
a contract o the contrary, a right to relain such goods unfil he receives due
remunaration for the service he has rendered in respect of them™.

Examples: (1) A delivers a rough diamaond to B a jeweller, to be cul and polished,
which is accordingly done. B is entitled to refain the stone till he is pald for (he

services he has rendered.

{ii) A pives cloth to B, a tailor, to make a coat, B promises A to deliver the coat as
sx0M as it is finished and to give a three months® credit for the price. B is not
entitled to retain the coat until e is paid.

The provisions of 5171 empower certain categories of bailess to exercise a
general lHen, These include: bankers, factors, wharfimgers, Attorncys of High
Court and policy brokers. These bailees can retain all goods of the bailor so long
as anything s due (o them, unless there is a contract to the contrary.

Right against wrongful deprivation of or lnjury to goods (55 180-181): 1f a third
person wrongfully deprives the batlee of the use or possession of the goods bailed,
or causes them any injury, the bailee is entitled 10 use such remedies as the owner
might have used in the like case if no bailment had been made and either the
bailor or the bailee may bring a suit against the third person for such deprivation

nl
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or injury. Now, whatever is ablained by way of relief or compeosation o such a
suit shall. as between the baifer and the bailee, be dealr with according 1o their
respeclive inlerest (5.1 810

4.3.4 Rights of a Bailor

1.

T

The batlar can enforce, by suit, all duties or habilities of the bailee.

In case of gratuitenss baillment (e, bailment without rewardl, the bailer can
demand their return whenever he pleases, even thewgh he lent it for a specified
lime or purpese. Bul if, on the taith of such bailment, the borrawsr has acted in
such a manner that the relurn of the thing befure the specified time would canse
Lim (i, the hailee) loss execeding the benefil derived by him from 1he bailment.
the bailor must indemeity the bommawer tor the loss if he compels an tnanediate
relern (5,155

4.4 TERMINATION OF BAILMENT

A contract of bailment fenninales or comes 0 an end oander the following,
circumstances:

L)

u the expiry of the stipadared period: Where hailment is for a specific period, it
comes to an end on the expiny of the specified perind.

Example: A yoom coodker (s hired by X from Y far a perind of 6 months. On the
cxpiry of 6 months X must retuen the cocler.

thi the accomplishment of the specified purpose: Tn case, bailment is Tor specific
nurpose it terminales as so0n as the purpose iz accomplished.

Example: (1} A suit lemgth (5 given to 2 tailor to be stitched intooa suie. The tailor
i5 bound to retum it as soon as the cloth is stitched into suit,

(113 A hires frum B certain lents and crockery on marriage of his daughter. The
same must be returned 2s s00n as marriage is accomplished.

By bailec's act inconsistent with conditions of bailmene: 11 the hailee dees any
act with repard to the poods bailked, inconsistent with the conditions of the
bailment, the hailor may teeminate the bailment {3,153 ).

Example: A lets 10 B fisr hire, g horse Ter his own rading, B drives the horse in his
carringe. A shall have the aption to terminate the bailment.

A gromitons baifment may be terminated at any time (5.059): Howewer, if
premature termination causes any loas to the bailee exceeding the henelit derived
from the bailmerd, the bailor must indemaify. Further, o gratuitous bailmenr
termingtes by the death of either the balor or the bailee (5162}

4.5 FINDER OF LOST GOODS

Finding is net owning. A finder of lost goods is treated as the bailee of the poods
found as such and is charged with the responsibilitics of a bailee, besides the
responsibility of exercising reasonalle efforts in finding the real owner, llowever, he
cnjoys certain rights alse, His rights are sumemed up hereunder:

Right to rewain the goods (5. 1685 A finder of lost goods may retain the gonds
until he repeives the compensation for money spent in preserving the goods andfor
amounl spent in finding the true owner. A finder, however, cannol sue for such
gorapensation, Bl where, a specific reward has been offered by the owner for the
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4.7 PLEDGE BY NON-OWNERS

The peneral rule is that it is the awner of the goods who can ordinarily create a valid
pledge, However, in the following cases, even a pledge by non-asners shall be valid:

)

L

Pladae by o mercantile agent: Where a mercantile agent is with the cansenr of the
owner, in possession af goods ar the docurments of title to goods, any pledge made
by him, when acting in the crdinary course of business of a mercantile agent, shail
be as valid as if he was expressly avthorised by (he owner of the goods 10 make
the same. Such a pledge shall, hawewver, be valid anly if the pawnes acts in goad
faith and has not at the time of the pledge natice that the pawnor has no authority
tu pledee (s.178).

A “mercantile agent’ a5 per 5209 of the Sale of Goods Act 1930, means a
mercanttle agent having, in the customary course of business as such agent,
authority either 1o sell goods or to consign goods for the purpose of sale or to buy
goods or to raise money on the security of goods. For a pledge by a mercantile
agent to be vahd the fallowing conditions must be satiafed:

(2} (food foith: The pledgee must have acted in good faith and must not have atl
the time of the pledge notice that the pawnor had no authority to pledge the
egoods, The onus of proving bath these facts rests upon the person disputing
the validity of the pledpe.

(b} Acting in the ordinary course of business; The mercantile agent must have
acted in the ordinaty course of his business, Therefore, il he does the business
outside his business premises or out of business hours, such a transaction
would fall outside this section,

Pledge by seller or hayer in possession ajfter safer [Under 530 of the Sale of
Cipods Act, a seller left in possession of goods after sale, and a buyer, who ohiains
possession of goods with the consent of the seller, before sale, can create a valid
pledge. Once again, for the pledge to be valid the pledgee should have acted in
paod faith and withowut Rotice of previous sale of goods to the buyer or of the lien
of the seller over the goads.

Pledge by a person in possession under a voidable contract (5.178-4): Where a
person obtains possession of goods under a voidable ¢ontract the pledge created
by him is valid provided: (a) the contract has not been rescinded before the
contract of pledze and {b) the pawnee acts is good faith and withows notice of the
pawnor’s defect of title.

Pledge by co-owner in possession: One of several joint owners of poods in sole
possession thereof with the consent of the rest may make a valid pledpe of the
goods.

Piedge by i person having limited bnterest (5.179): Where a person pledges poods
in which he has only a lmited interest, the pledge = valid o the extent of the
intersst, Thus, a pledges may further pledpe goods to the extent of the amount
advanced thereon.

4.8 RIGHTS AND DUTIES OF A PLEDGOR AND A

PLEDGEE

According to 5176 in case the pledgor fails to pay his debt or complete the
perfarmance of obligation at the stipulated time, the pledgee can excrcise any of the
following right: (i) bring a suit against the pledger upon the defanlt in redemption of
the deln or performance of promise and retain poasesgion of poods pledged as »
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Duties of @ Pledgor: (1) He must disclose to the pledgee any material faults or
cxtraordinary risks in the goods to which the pledgee may be expased. (2) He is
responsible to meet any extraordinary expenditure incurred by the pledgee for the
preservation of the goods. (3) Where the pledgee has exercised his right of sale of
goods, any shortfall has to be made good by the pledgor. (4) He is liable for any loss
caused to the pleduse because of defects in his (pledgore’s) title to the goods.

Riglns of a Pledgor: (1) The pledgor has a right to claim back the security pledged on
repayment of the debt with interest and other charges. (2) 1le has a right 1o reccive a
reasenabie nofice in case the pledzee intends o sell the goods, and in case he does nar
receive the notice he has a right to claim any damages that may result. (3) In case of
sale, the pledgor is entitled to receive from the pledgee any surplus that may remain
with him after the debr is completely paid ofF (4) The pledgor has a right to elaim any
aceruals o the goods pledged. (5) If any loss is caused to the goods because of
iishandling ar negligence on the part of the pledgee, the pledgor has a right to elaim
the same.

Check Your Progress
Fill in the blanks:

1. The iz under an obligation to re-deliver the goods, in their
ariginal or altered fonm.

(L]

In bailment, the delivery of goods is upon a contract that when the
purpese 15 accomplished, they shall be returned to the

| 6. The must not put the goads to an unautharised use,

3. Delivery of __ __is essential for effecting bailment,

4. ® a right in one person to retain that which iz in his possession,
belonging to ancther, until some debt or claim is paid.

5 B created only when the goods are deliverzd by the
borrower to the lender or 10 someone on his behalf with the intention of
their being treated as segurity against the advance.

4.9 LET US SUM UP

e The contract of bailment is defined as the delivery of goods by one person to
another for some purpose, upon an agreement that they shall, when the purpose is
accomplished, be returned or otherwisc dispoesed of according to the directions of
the persen delivering them.

® The duties of a bailor are; {1} to disclose known faulls in the goods; (ii) to aceount
for breach of warranty as to tite: {iii) to bear expenses in case of gratuitous
bajlment.

o The duties of a bailee are: {i) to take care of the poods bailed; (i) not to make
unauthorized use of goods: {1ii) nat to mix bailor’s goods with his own; (iv) to
return the goods bailed without demand; and (¥) to returmm any aceretion 10 the
goods bailed.

® A contract of bailment terminates under certain circumstances. These are: (i) on
the expiry of the stipulated period of bailment; (ii} on the accomplishment of the
specified purpose; {iii) by bailee’s act inconsisten! with conditions of bailment.

& A pledge is the bailment of goods as security for payment of a debl or
performance of a promise.
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Check Your Progress: Model Answer
. Bailee

2. Bailor
3. Goods
4. Lien
5

6

Pledge
Pledgee
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3.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able 1o

& Understand the meaning of the terms agent and agency

e Explain different type of agents

& [scuss varions duties and rights of agents

e Describe different modes by which the contract of apency comes ta an end

& Understand the power of attorney

5.1 INTRODUCTION

Before the Industrial revolution, business wsed to carry on larzely by individual
artizans in their homes and in small family pperated shops. As population and trade
gxpanded and division of labour and specialisation becainz the order of the day, there
arpse the necessity of distribution of goods, To meet the risiug demand, manufacturers
and shopkeepers began to hire others to work for therm. These helpers or “servants” as
they were called performed whalever physical tasks were assignad to them, under the
close personal supervision of the “master”. Today, the legal terms masler-servant and
employer-emplovee are used nterchangeahly, Ower time, employers delepated a
broader range of responsibilities to their emplayees — far example, by giving them
authority to contmmet for raw matenals, to sell finished products and even to employ
other employees, 1n these expanded roles, the employees becaine known as agents and
their employers were called principals. The indian Contracr Act, 1872, makes
provisions as regards agency. Sections LB2 to 238 deal with the subject of agency. In
this lzsson, the sections quoted refer to that Act unless otherwise specified.

5.2 DEFINITION OF AGENT AND AGENCY

5.2.1 Meaning of Agent and Agency (5.182)

Agent is ™a person employed to do any act for another or (o represent another in
dealings with third person™. Thos, an ggent 15 a person who acts in place of another.
The person for whon or on whose behalf he acts is called the *Principal’. For instance,
Anil appoints Bharat, a broker, 1o sell his Maruti Car on his behalf. Anil is the
Principal and Bharat is his agent. The relationship between Anil and Bharat is called
‘Agency’. This relationship is based upon an agreement whereby one person acts for
angthet in transaction with a third person.

The function of agent is (o bring about contractual retation betwecn the principal and a
third party. The agent is only a conmecting link between the principal and the third
party and is rightly called a5 ‘conduif pipe’. The acts of the agent, within the scope of
the ipstruetions, bind the principal as if he has done them himself. The phrase ‘quf



Jucit per alivm facit per s¢' containg the principle of agency, which means, he who
does through angther does by himselll In simple words, the act of agent is the act of
the principal.

Apenl must he distinguished from a servant. & servant acts under the dircet control
and supervision of his masler and is bound to carry out all his reasonable orders,
Agent, on the other hand, thouph bound 0 exercise s authorily in accordance with
lawful instructions of the principal is not subject to his dircct supervision and contral,
Agent, therefore, (s not 3 servant; though a servant, may for some purposes, be his
master’s agent. Further, agent may work for several principals at the same time, a
servani usually serves only one master.

No consideration is necessary 10 creale apency (5. 185). The fact that the principal has
consented to be represented by the agent iz a sufficient detrimeant and consideration ig
support the promise of the agent o aw i that capacily. However, in case na
consideration has passed to the agent, he is not bound 10 do the agreed work, but once
he hegins, he must complete it to the satisfaction of the principal.

5.2.2 Who can Employ Agent?

Any persen, who is of the age of a mapot according 1o the law to which he is subject
and who is of sound mind, may employ agent (s.183). Wo gualifications as such are
prescribed for a person 1o be agent except thar hie has attained majority and is of sound
wind. Thus, 2 minor or a Junatic cannot contract through agent since they cannot
contract themselves personally either. I agent acts for a4 minor or tunatic, he will be
personally liabie to the third party. Association or group of persons may also appoing
agent; for instance, a partnership firm may, transact business through apgent. Certain
aroup of persons, becausy of the very nature of their organisalion, must ¢t through
agent, e.g.. a company, which is an artificial person and thus can transact business
oniy through apent.

5.2.3 Who may be Agent?

Since agent (s a mere connecting link or a *conduit pipe’ between the principal and the
third party, it is immaterial whether or not the agent is legally competent (o contract.
Thus, there 15 no bar to the appointment of a minor as agent. Howewver, in considering
the contract of agency iselt’ (ie, the relation between principal and agent), the
contractual capacity of the agent becomes important. Thes, no person who is nol of
the age of majority and of sound mind can become agent, a5 10 be résponsible o his
principal (5.184). Thus, if the agent happens to be a person incapable of contracting,
then the principal cannot hold the agent liable, in case he misconducts or has becn
neplipent in the performance of his duties.

Example: Rahim appoints Kiran, a minor, to sell his car for not less than T 90,600,
Kiran sells it for ¥ 80,000, Rahim will be held bound by the transaction and further
shall have no right against Kiran for claiming the compensation for having not obeyed
the instructions, since Kivan is a minor and a contract with a minor is void ab iitio.

5.3 DIFFERENT KINDS OF AGENCIES

A contract of apency may be crcated by an express agreement or by implication
{implied agreement) or by ratification. Thos, there are different kinds of apencies.

5.3.1 Fapress Agency (s.187)

A person may be appointed as agent either by word of mouth or by writing. No
particular form is required for appointing agent. The usual form of a written contract
of agency is the power of altorney on a stamped paper.

By
Conirack of Agency
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5.3.2 Implied Agency (3. 187)

Impiied apency arizes from the conduct, situation or relationship of partics. Implied
agency. therefore, includes agency by estoppel. apency by holding out and agency of
necessily.

5.3.3 Agency by Estoppel (s. 237)

When a person has, by his conduct or statements, induced others to belicve that a
certain person is his agent, he is estopped from subsequently denying it The principal
ts precluded from denying the truth of agency which be himself has represented as a
fact, althaugl if is not a fact.

Excempies: (1) Prakash allows Aoand 1o represent as his agent by telling Cooper that
Anand is I'rakash’s agent. Later on, Cooper supplied certain goods to Anand thinking
lim to be Prakash’s agent. Prakash shall be liable to pay the price to Cooper. By
allowing Anand to represent himself as his agent, Prakash leads Coaper ta believe that
Anand is realky his agent,

(i1} Anand owns a shop in Serampur, living himself in Calcutta and visiting the shop
oceasionally. The shop is managed by Bharat and he 15 i the habit of ordering goods
from Cooper in the name of Anand for the purposes of the shop and of paying for
them out of Anand’s funds with Anand’s knowledge, Bharat has an implied authority
from Anand to order goods from Cooper in the aame of Anand for the purposes of the
shop.

5.3.4 Agency by Holding Out

Though part of the law of estoppel, some affirmative conduct by the principal s
neccssary in creation of agency by holding out,

Ex&mp."e: Puran allows his servant Amar to buy goods for him on credit from Komal
aod pay for them regularly. On one occasion, Puran pays his servant in cash 1o
purchase rhe goods. The servant purchases good on credit pocketing the money,
Komal van recover the grice [rom Puran since through previous dealings Puran has
held out his servant Amar as his agent,

5.3.5 Agency of Necessity (s.189)

This arises where there is no express or implied appointment of a persan as agent for
another but he is forced to act on behalf of a particular person.

Examples: (i) The Master of a ship, which is in distress and requires heavy and urgent
repairs, can pledge the ship or cargo (without express or implied authority) and raise
money in arder o execute the voyage. He will be considered as the agent of the owner
by necessity. :

(i1 A horse is sent by rail and at the destination 15 nol taken delivery by the owner.
The station master has to feed the horse. He has become the agent by necessity and
henee the owner must compensate him,

The doctrine of agency by necessity alsp exlends to cases where agent exceeds his
authority provided {a) it was not reasanably possible o el the principal’s instructions,
{b) the agent had taken ali reasonable and necessary steps to protect the interests of the
principal and (¢) he acted bona fide.

5.3.6 Agency by Ratification (Ss.196-200)

Where agent does an act for his principal but without knowledge of authority, or
where he exceeds the given awthority, the principal iz not held bound by the



transaction. However, 5,196 permits the principal, if he so desires, to ratify the aet of
the agent, ¥ he so elects, it will have the same ffect as if the act was originally done
by his authority. Agency in such a case is said to be created by ratificalion. In other
words. the agency 5 raken [0 have come into existence from the moment the agent
first acted and not from the date of principal’s matification. The rule is that every
ratification relales back and is cyuivaient to a previous command or authority.

Exgmple: Lallan makes an offer 1o Badal, Managing LYirecior of a company. Badal
accepls the offer though he has no authority to do so. Lallan subseguently withdraws
the affer, bur the company ratifics Badal’s acceptance. T.allan is bound by the offer.
The ratification by the company relates back to the time Badal accepted the offer, thus
rendering the revoeation of the offer inoperative. An offer once aceepted cannot be
wilhdrawn,

However, for the rule of relation back to apply, the agent while accepling an offer
should not show lack of autherity, e.g.. where he accepts, *subject to ratification’, the
rule of relation back does not apply and revocation shall be wvalid, i communicared
prior (g such ratificatiarn.

Eypress and implied ratification (5.197). The ratification may he ¢xpress or implied.

Exampfes: (1) Amar without Puran’s authority lends luran’s money to Kamal. Later
FPuran aceepls interest on the money from Kamal. Puran®s conduct implies ratification
of the loan,

(i) Amar withow! Puran’s authorily buys certain goods for him. Afterwards, Puran
selis those goods to Kamal. Puran’s conduct ratifies the purchase made Ly Amar,

Requisites of a valid ratification, To be valld, a ratification must [lfil certain
conditions. These conditions are:

(i} ~The agent must contract as agent; he must not allow the third parly 10 imagine
that he is the principal. A person cannot enter info a coniract at his own and later
shift it to another.

{iiy The principal must have been In existence at the ime the agent originally acted.
This condition is significant in case of a company. The preliminary contracts
ghtered into by promoters of a contpany on its behalf carnot be ratified by the
company atter incorporation because, if permitted, ratification will relate back to
the point of time when promoters ariginally acted and at that time the company
was not in existence, How can a person, not in existence, be a party to a
confract?

{iiit The principal must not only be in existence bt must also have contractual
capacity al the time of the contract as well a5 at the time of ratification. Thus, a
minor un whose behalf a contract s made capnot carify it on attaining majority.

{ivl Ratification must be made within a reasonable time. What 5 a rcasanable time
shall vary from case o case.

{v) The act to be ratified must he a fawful one. There can be no ratification of an
illegal act or an act which is void ad inftio,

(viy The principal should have full knowledpe of the facts (5.198).

{vif) Ratification must be of the contract as a whote. The principal cannot reject the
burden and accept only the betefits.

{viii) Ratification of acts not within the principal’s autherity is ineffective. This again
is basically relevant in case of companies. The acts of directors which are wiva
vires the powers of a company cannot be ratified by the company.

153
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{ix] Ratification cannot be made 5o as 1o subject a third party to damages or
larminate any right or interast of a third persan (5.200).

Exumpies: (i) Amar, not being authorised thereto by Bharat, demands on behalf of
Bharat. the delivery of sume property of Bharat, from Cooper, who s in possession of
it. This demand cannot be ratified by Bharat. sa as to make Cooper liable for damages
far lus refusal to deliver.

{ii) Amar holds a lease from Bharat terminabie on three months notice. Cooper, an
unautherised person, givies notice of termination ro Amar. The natice cannad be
ratified by T3harat, so as to be binding on Amar.

5.3.7 Agency Coupled with Interest

Agency is said to be coupled with interest when authority is given for the purpase of
securing some benefit 1o the agent. In other words, where the apent has himseilf an
interest in the subject-matter of the agency, the agency is one coupled with interest.

Exumples: (i) Avent is appeinted to sell properties of the principal and to pay himsclf
oul of such sale proceeds the debt due to the agent. The avthority of the agent js
agency coupled with interest.

(i) & consigns 100 bags of rice in B. who has made advances to him on such rice and
desires B to sell the rice and to repay himself cut of the price, the amount of his own
advance. The authority of B is an authority coupled with interest.

{(iity A sells the goodwill and beok debts of his business to B and appoints I3 as his
agent to collect the debt.

It should be nated that, it is not the ordinary type of interest which every agent has
such as the remuneration, but it is that special type of interest which agent posscsses
that makes it agency coupled with interest, In the case of agency coupled with interest,
the agency cannot, unless there is an express contract, be torminated to the prejudice
of such interest (5.202). It becomes irmevocable Lo the extent of such interest and does
not terminate even by 1he insanity or death of the principal.

5.4 CLASSIFICATION OF AGENTS

Apents may be classified from different points of view. One broad classification of
agents is: (i) mercantile or commercial agents and (i) non-mercanlile or non-
commercial agems. Another classification of agents is: (1) gencral and (2) special.

5.4.1 Special and General Agents

A special agent is a person appointed to do some particular act or enter into some
particular contract. A special agen, therefore, has only a limited authonty to do the
specified act. If he does anything beyond the specified act, he runs the risk of being
persenally liable since the principal may not ratify the same. A general agent, on the
other hand, is onc who is appointed to represent the principal in all matters concerning
a particular business, a.g., manager of a firm or managing director of a company.

5.4.2 Mercantile or Commercial Agents

A mercantile or commercial agent may assume any of the following forms: broker,
factor, commission agent, del credere agent, auctionser, banker, Pakka and Katcha
Adafias and indentor. A broker is a mercantile agent engaged to buy andfor sell
property or 1o make bargains and centracts between the engager and third party for a
commission (called brokerage). A broker has no possession of goods or property. He
is merely a connecting link between the engager and a third party. The usual methed
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Mot to make any secret profits. Agent should detiver to the principal all moneys
including secret commission received by him. He can. however, deduct his lawful
expenses and remuneration,

Mot to deal on his own account. Agent should not deal on his awn account without
first obtaining the consent of his principal. If he does so, the pringipal can claim
from 1he agent any benefit which he imight have ohtained.

Example: Pawan diregts Aimnar, his apent, to buy a particular house for him. Amar
tells Pawan that it cannot be bought. but buys the heuse for himself. Pawan may,
on discovering that Amar has baught the house, compel him to sell it to Pawan at
the price he bought,

Further, in case agent deals on his own account, he shall cease to be entitled for
his remuneration as agent,

Mot entitled to remuneration for misconduct {82200, Agent who is guilty of
misconduct in the business of agency 15 nol entitled o any remuneration in respect
of that part of the business which he has misconducted.

Examples: (i) Amar employs Bharat to recover T 50,000 from Cooper and to lay it
out on & good security, Bharat recovers the ainount and Jays out $ 30,000 on good
security, but lays out © 20,000 on secutity which he cught to have known 1o be
bad whereby Amar loses ¥ 5,000. Bharat is entitled to remuneration for recovering
T 50.000; and for investing ¥ 30,000. He 15 ool entitled to any remuneration for
investing T 20,000 and he must make good the T 5,000 to Amar.

{(1iy Amar employs Bharat to recover T 10,000 from Cooper. Through Bharat's
misconduct the meney is nol recoversd, Bharat 15 not entitled to any remuneration
for his sgrvices and must make good the lass,

- Mot ro disclose confidential information supplied to him by the principal.

To take all reasonable steps for the protection and preservation of the interests
entrusted to him when the principal dies or becomes of unseund mind (5.209).

5.5.2 Rights of Agent

Apent has 3 numbert of rights. These are:

I

Ripht to remyneration (§5.219-228). Agent is entitled to his agreed commission
or remuneration and there mizhl be no agreement, 1o 4 reasonable remuneration.
But the remuneration does not become payable unless he has carried out the object
of agency, except where there is a contract to the contrary. When the object of
agency is deemed to bave beea carried out or the acl assigned to the agent is
completed would depend on the tcrms of the contmet. Further, the transaction for
whicli the agent claims remuneration should be the direct result of his services.

Example: Pawar appoints Amar, a broker. Amar is entitled to his commission
when he has procured a party whe is willing to negatiate on reasonable terms and
to desirous of entering into a eontract with Pawar.

Agent, however, i3 not entitied to any remuneration in respect of that parl of the
business which he has misconducted (5.2 20),

Right of retainer (£.217). Apent may retain, out of any sums received on account
of the principal in the business of the apency, all moneys due to himself in respect
of advances made or expenses properly incurred by him in condueting such
business angd alse such remuneration as may be payable to him for acting as agent.
This is known as agent’s right of retainer. However, the right of retainer can only
be claimed on moneys received by him in the busmess of apency. He cannot,





















benefit, it would require registration. And s also a power creating @ charge in lavour
af the donee upon an immaovable property referred to therein,

Further 5,32 {2) of the Registration Aot 1908, requires that where a document is
presented for registration by the agent of & pemsom entitled fo present it for registration,
such agent must be duly authorised by power of attorney executed and authenticated
in manrer as mentioned fn 5.33 of the Act,

Such a power of attorney is 1o be executed before and authenticaled by a registrar or
sub-registrar. Unregistered power execulied in a foreign country before a notary nublic
can be used by the agent for presentation of decwnent for remstration. The power of
attorney. however, executed before a notary public in India will not enable the agent
to present any document for registration under the Registration Act, 1908.

The power of attorney is required 1o be engrossed on non-judicial stamp paper. The
amount of stamp duty varies with different types of powers as described in the Stamp
Act and wvaries amang differcnt States ol India. Section 4 of Lhe Power of Attomey
Act, YRE2 provides that the original deed of power can be deposited in the High Court
in whose jurisdiction the principal resides and a eertified copy of the decd can be
otained from the High Court. Such certified copies are egqual to originals and are
hinding on ali.

Further, s.85 of the [ndian Evidence Act provides that the Court slall presume that
every document purparting o be a power of attorney and to have becn cxgcuted
belore and authenticated by a Notary Public, or any Court, Judge, Mapistrate, was so
executed and authenticated.

Check Your Frogress
Fill in the banks: |

1. The agent is only a connecting link between the principal and the third
parly and 15 rightly called as

s ageney arises from the gondect, situation or relationship of

parlies.

3. Agencyissaidtobe when awthority is given for the purpose
of securing some beneflt to the agent,

4, A apent j5 agent who is employed to buy or sell goods or

trangact business.

5. The rights of agent are in fact the duties of B

G A s an instrument or g decd by which a person is empowered
to act for and in the name of the person exscuting it. J

SJ0LET US SUM UP

* Apent is a person emploved to do any act for another or to be representad another
in dealings with third persons. The person for whom or on whose behalf he acts is
called the principal. The function of an agent is to bring sbout contractual relation
between the principal and a thied party. Any person who is of the age of majority
according to the law 1o which he is subject and whe is of sound mind, may

cmploy agent.

® A contract of agency may be crealed by an express agreement or by implication or
by ratification. Agem, being a delegate, cannot (ransfer his duties 1o anather.
However, in certain situstions, hc may delegate his dutiss. The person so
appoinicd by the agent may be either or sub-agent or 4 substituted 2gent.
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5.13 QUESTIONS FOR DISCUSSION 1

Caontract of Agency

. How is agency created?
2. What is “agency by estoppel’? In what way does it differ from agency by holding
out?

3. (a) Can a minor appoint agent? (b) Can a minor be appointed as agent by an adult?
{c) Who is a del credere agent?

4. Explain clearly the meaning of ‘agency by ratification’. What conditions must be
fulfilled for a valid ratification? Explain the effects of a valid ratification.
5. Comment: (i) Every ratification relates back and becomes equivalent to a prior

command. (ii) Agent having an authority to do an act has authority to do every
lawful thing which is necessary in order to do such act. (iii) Agent cannot
personally enforce contracts entered into by him on behalf of his principal, nor is
he personally bound by them.

6. Discuss the extent to which agent can delegate his authority. State the
consequences where the agent properly employs a sale agent and when he
appoints him without authority.

7. Discuss the rights of agent against his principal.
8. In what ways may a contract of agency be terminated by the act of the parties?
9. When is agency irrevocable?

10. How far is the principal bound when the agent exceeds his authority?

—_——

| Check Your Progress: Model Answer
1. Conduit pipe

Implied

Coupled with interest

Commission

Principal

L

Power of Attorney
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6.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

e Understand the meaning, characteristics and formation of partnership
o Distinguish between partnership and company, JHF business, etc.

e Know what is partnership deed
L]

Describe the process of dissolution of partnership firm

6.1 INTRODUCTION

An individual or a group of persons may decide to start business. One of the first steps
to be taken is to determine what kind of business organisation it will be. If only a
single person starts a business, we call that business as a sole proprietorship. When a
group of persons start a business it takes the form of parmership business, or a



comipany or 4 cooperative form of organisation. Though a business unit may be owned
by any of these fartns of organisation, usually one form is more suitable than others
for a particular business enterprise, The choice will depend upon the considerations
such as the rvpe af the product, capital reguicements, government control, el
requirements, compelitive condifions in the chosen indusiry, level of taxation,
ownership privileges and the like.

6.2 MEANING AND NATURE OF PARTNERSHIP

In this Act. [Indian Partnership Acgi 1932) unless there is anything repugnant in the
subject ar context:

o An "act of a firm™ means any act or omissian by all the partaers, or by any partner
ar agent of the firm which gives rise to a right enforceabia by or apainst the firm;,

e “Business" inchudes every trade, occupation and profession;
& “Prescribed” means prescribed by rules made under this Act;

®  “Third party” vsed in relation to a firm or (0 8 partner thergin means any person
wli (s not a partner in the finm;

® Expressions used but nat defined in thus Act and defined in the Indian Coniragt
Act, 1872, {9 of 1872} shall have the meanings assigned 19 them in that Aet.

‘Partnership” is the relation between persons who have agreed o share the profits of a
business carried an by all or any of them acting for ail.

A parlnership 15 defined as, “the relationship between persons who have agreed 10
share profits of a business carried on by all or by any of them acting for all”. 1f we
analyse the definition, ecrtain esscntial elements of parmership will emerge. These
clemoents must be present so as to form parierships which are discussed belaw.

1. Partrership is an associotion af two or more than two persors: [here must be at
[east two persons who should join together to constitule a partnership, because one
person cannol become a partmer with himself These persons must be natural
persons having legal capacity lo contract, Thus, a4 company {which is an artificial
person) cannot be a partner. Similarly, a partnership firm cannat be a partner of
another partnership firm. As regards maximum number of partners in a
paringrship Orm, 5.1t of the Compantes Act, 1956, puts the limit at 14 in case of
banking business and 20 in case o any oiher busingss.

2. Partsership must be the resnft of an agreement belween twe OF More persons:
An agreement presupposes a minimum number of two persens. As mentioned
above, al Jeast two persons must make an agreement 10 came to a partnership.
Partnership is the result of an apreement betweea 1wo or more persons (who are
known as partners after the partnership cames into existence). Partnership is not a
preduct of status a5 in the case of Hindu Undivided Family business (5.5). It also
does not arise by operation of law as in the case of co-ownership. Similacly, it
cannat artse by mere joint acoquisition of property. Partnership can arise by
contract attly.

The members of 8 HUF {(coparcenary) carrying on a family business cannot be
regarded as a partnership {irm, because coparcenes or members of the family get a
share in the bosiness not by virtue of agreement but by virtue of staws, ie, by
birth in the family. O course, this does nol mean that there can be no partnership
between members of a JHF to carry on a family business in partnership. But
where such a fact is alleged, it will have to be established by proper evidence,
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3. Ummest good faith: A partnership agreement is based an mutual confidence and
trust of the partners, The pariners must therefore be just and honest towards the
other partners. They must disclose all facts and render true accounts relating to the
busingss of the firm and not make any secret profits.

4, Restriction on fransfer of brterest: Mo partner can transfer his share to an outsider
withour the consent ol all other partners.

3, Unonimity of conyent: No change may be made in the nature of the business
without the consent of all partners.

6.2.2 Formation of Partnerships

All the essential elements of a valid contract must be present in a partnership as it is
based on ap agreement. Therelore, while constituting a partnership. The following
points must be kept in mind:

fiy ‘'The Act provides that a mimor may be admitied to be benefits ol partnership.

{ii} Mo consideration is required to create partnership. A& partrership is an extensian
of agency for which no consideration 1§ necessary.

{1} The partnership agreement may be express (1., oral or writing) or implied and
the latter may be inferred from the conduct gr the course of dealings of the parties
or [rom the circumstances ol the case, However, il ts always advisable to have the
partnership agreement in writing.

{iv) An alien friend can enter intoe partnership, an alien enemy cannat.
{v1 A person of unsound muind is nol competent to enter into a partnership.

fviy A company, meorporated under the Companies Act, 1956 can enter nfo A
contract of partuership.

fvii) Section 3 provides that the [ollowing persons are not treated as partners: (a) The
members of a HUF carrying on family business as such, (b) A Burmese Buddhist
husbhand and wile carrying on business.

#.2.3 ‘Partners’, ‘Firm® and ‘Firtn Name® (5.4)

“Persons, who have entered into partnership with one anather, are calied individually
‘partners’ and collectively a *firm* and the name under which their business is carried
on js called the ‘firm name?. In law, a *firm® is only a convenient phrase for deseribing
the two or more persons who constitute the parinership and the firm has no legal
existence apart from those persons, Thus, if A, B and C are partners in a firm, the firmn
really means A, B and C taken together Unlike a joint stock company which is a legal
entity under the Companies Acl, 1956, 2 firm has no separate ¢xistence apart from its
partners. A firm is not a body corporate. The rights and obligations of the firm are in
fact the rights and obligations of the partners comprising the firm. The legail position
of a firm is that it cannot possess property and, therefore, it cannot be a debtor or a
creditor. The rights which a partner enjoys and the duties which be owes, are enjoryed
against and owed 1o the other partnets and not to the firm: and if an action between the
partners be necessary to enforce such rights and dutees, the individual partners and not
the firm arc the parties to the action. A firm as such cannot be a member of a
partnership. Further, as all the partners pot together are known as *a firm’, the assets
of the firm are joint property of the partners and the partners are personally liable for
all the business obligations of the firm.

This is the legal position of parnership, but in business practice, thers is 2 trend to
approximate it to an entity with a separate existence from the parners. Thos, we do
talk of the asscts, liabilities and goodwill of the fimn. N5 financial statements are
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(v} Duraffon of existence: Unless there 15 4 contract to the contrary, the death.
retiremnent or insalvency of a pattner msults in the dissolution of the tirm. A
company enjovs a perpetual succession. Death or retirement ar insolvency of a
member dues not affecl the existence of a company.

{vi) Minimum menmbership: The minimum number of persons reguired to form a
partnership is 2. The minimum number required 1o form a private company 15 2
and 0 the case of a public company the minimum number should be 7.

{vii) Maxinmun membership: A parmership cannct be formed with persons exceeding
20, 'I'he number is limited to 10 in the case of a banking husiness. Tn the case af a
public company there 15 no limit to the maximum oumbers of members.
However, a private company cannot have more than 50 members.

{wilit Azeefit: The avdit of the accounts of a firm is not compulsory, whereas the andi
share caunts of & company (s mandatory.

6.2.8 Partnership and Joint Hinda Family (JHF) Business

A JHF is a Hindu joint family carrying om a trade ar husiness inherited from its
ancestors. Section 5 lays down that the relation of partnershin arises from ¢oniracet and
not from status and in particular the members of Hindu Lndivided Family (HUFY}
carryving on a family husimcss as such are not parimers in such business. However, the
Act does not prohibit the members of THF to center into partnership amongst
themselves. The principal differences between a partnership and a JHF business arc as
follows:

{1) Creation: Partnership is essentially the result of an agreement between the parties
whereas a J[1F is the result of status.

(il Admission: In a partnership, new partners can be admitted anly with the consent
of all the existing partoers, whereas in JHE business a person becomes a member
merely by his birth in that family.

(i) Female members: A female member of the Family does not become a member of
a JITT business, though she can join partnership business as a full-fledged partner.

(v} Misor members: A mimor cannot be a member of a parmership finm exeept that
he may be admitted to the benelits of an already existing partmership firm.
Minoes, in the case of JIIF, are members of the family business right from the
moment of their birth.

(vl Death of o member: Death of a panner dissolves the fimm, unless otherwise
agreed to by the partners. The death of a member of a IHF business leaves the
firm unaffected,

{vi} Mutuol agency: Fvery partner is an agent of the rest of the partners and
therefore, his acts bind the firm. In case of JHF business, it is the Karte who has
the authority to contract and bind the tamily, other coparcenaries cannot do so.

{vii} Liability: Every pariner is liable to an unlimited extent. In case of JIIF business,
only Karta is liable to an onlimited extent, the liability of other coparceners s
limited to the extent of their share in the profits of the family business unless they
took part in the act or transaction done by the Karta.

6.2.9 lllegal Parinership

A partnership can be formed for genuine busingss purposes which are not illegal or
prohibited by law, Thus, if a partmership is formed to carry on smuggling activities
which are prohibited by law, then such a partnership will be an Tlegal one. Section 1]
of the Companies Act, 1956, defines an “illegal association”, It provides thar an












;31__ " (110 Cladm of set-off. Aon ounregistered firm or any partner thereof cannot claim a set-
TR A off in a praceeding instituted apainst the firm by & third parly to enforce a right
arising ltom 4 cantract, until the reristration of the firm is affected.

Example: Shyam buys certain goods warth T 20,000 from an unregistered firm
Sunit & Cao, The firm s already indebted for T 25,000 ta Shyam. The firm, being
an unregistered firm, canne! compel Shyam fo accept € 5,000 as the final
settlement. ie., the difference between T 25000 and 3 20,000, the right of s¢t-off
being not available to the frm,

| lowever, non-registration does not affect certain travsactions. These are:
{a) The right ol a third party to file suit against the firm and its partners.
() The right of 2 firm to enforce rights arising otherwise than fram contracts,

Example: Gyan infringes the trade mark of Khosla & Co., an unregistersd firm,
The firm has a right to sue Gyan for the infringement of its trade mark,

{c) The enforcement of any nght of 8 partner to sue [or the dissolution of a firm
or for accounts of a dissolved firm, or any right or pawer to realise the
property of a dissolved firm,

(d) The powers of an Official Assignee (or Receiver) ar Cowrt under the
Presidency Towns Insotvency Act, or the Provincial Tawn Insolvency Act, 10
realise the property of an insolvent partner.

{e¥ The rights ol a firm or its members who have no place of business in the
territories (o which the Act extends.

() Any suit or claim of set oft not exceeding T 100 in value provided the suit iz
of such 4 nuture that it has o be filed in the Small Causes Court, Procecdings
incidental to such suits, e.g., execution of decrees, are also allowad.

6.4 PARTNERSHIP DEED OR AGREEMENT OR
ARTICLES OF PARTNERSIIIP

6.4.1 A Partnership can be Formed Either by Oral or Written Agreement

In France and Italy, the baw requires all parinership agreemaents to be in writing. Butin
England, USA and India, written agreement is not compulsory. But in order to avoid
misunderstanding and litigation, it is desirable to enter into a wrilten agreement which
is called Partnesship deed or agresment. The parmcrship deed is required to be
stamped according to the provisions of the Stamp Act, 1899, Each partner should
passess a copy of the Deed. The Partnership Deed is not a public docurment (in the
case of a company, a memaratidum of associanon is a public document} and therefare
binds anly rhird parties so far as they have notice of it. A properly drawn up deed of
partnership contains clauses on the following:

(i} Name of the firm.

{ii} Names and addresses al the partners.

{iil) Nature of partnership business.

{iv) The town and place wherg the business will be carried on.

{v} The cammencement and duration of partnership.

(vi} All details to the amount of eapital contributed by each partner.
{vii) The proportion in which the profits and losses are to be shared,









£ be just ang Fanhful to each other, aud

fed render true aceonnts and full information af all things affecting the firm to any
parinet or his legal representative.

(1) Every paringr shall indemnafy the finn for [oss ¢avsed to it by his fraud in the
comduct af the business of the firm {(s.[0).

{iii) To attend diligently to his duties in the canduct of the firn's business without any
remunetation [5.13 (a)].

{ivd Ifresteained hy an agreement with otfier partners, a pariner has a duty not to carry
on any husingss other than that of the firm while he & partner [s.10 (23],

{v) If a partner carries on any busincss competing with that of the firm, he shall
account [or and pay 1o the firm all profits made by Nien 0 that business [5.16 {(b)].

6.5.3 Firm’s Property

Sometimes il hecomes necessary 1o distinguish the joinl propery ol the partners {i.e.,
[em’s propecly) fom the personal properly of the partners. For example, an the
dissolution of a fiom. the firm’s debts are first paid cut of the joint assets of the
partners. Alsg, firm®s property can be used only [or the pumposes of the business of the
firm. A partner cannol treat the firm’s properly or a part thereef as his own. Further,
he camnod assign his intcrest in firm™s property to anyone. Furthennore, some personal
praperty of one or more partners may be employved or used for the purpase of the firm,

Exgmple: /A7 was the owner of a coliiery. *A7 joined hands in pantnership with *B°
for the purpose of working the coltiery. They shared the profits of the venture. The
colliery does not become the property af the firm; o continues to be A's personal
property.

11 is open Lo the partners to agree among thernselves as (o what shall be the property of
the firm. Section 14 lays down rules for determining the intention of the partners for
this purpose, Thus, in the absepce an agreement to the contrary, the firm's groperty
includes: (i) all property originally brought into the commen stock of the firm; (i) all
rights or interesis in the property, originally so browght; (i) all property acquired, by
purchase or otherwise, by or for the firm and all rights and interests in any property so
acquired; (iv) all property acquired far the purpose and in the course of the husiness of
the firrn and all rights and interests in any property so acquired; and {v) goodwill af
the husiness of the firm.

Sectivn 14 (erlher provides ihat, waless intention to the contrary appears, properry and
rights and interests in property acquired with morey beioaging to the firm are degmed
10 be property of the firm, :

Example:

(i A and B are the partners. A buys some shares in a company with money
beionging to the firm. The shares constiute Tirm’™s property.

{ii' A and B are partners. They buy a properly in the name of a fictitious person with
money belonging to the firm. The property shall be deemed to be the firm’s

property.
fii) ‘A’ is the owner of a colliery. He enters into pastnerstup with ‘B” for working
the colliery. He sells the same to the firm. Colliery becomes the firm’s property.
#.5.4 Firm's Goodwill

Section 14 further provides that the property of a firm, subject to the contract between
the partners, includes the goodwill of the busmess. As it is & part of the partpership
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property, it ¢an be sold either separately or along with the other property of the finn
(3.535(1}].

Section {5 provides that subject to the contract between the partncrs, the praperty of
the firm shall be held and used exclusively for the porposes of partnership.

6.5.5 Personal Profits Earned by Partners

Section 16 provides that if a partner derives any profit for himself from any
transaction of the Nirm, or from the use of the property or husiness connection of the
firm or the lirm name, he shall account lor that profit and pay it o the firm. A partner
can use the property af the firm for the purposes of business of the firm only and not
tor his personal advantape,

Profits camed hy engaging in a competing business. Section TH provides that no
partner can <arry on anv business which is likely to compete with the busingss of the
firm, except with the consent of the other partners. fn case any parlner is so engaged in
a competing business, then he must account for the profils thereot to the tirm and must
also compensale the fem [or any Ioss sustained by his carrying on such business
Further, 5.53 provides that, net only during the cantinuance of the fiem. but also after
dissolution of the lirm and during the winding up, a partner may be prohibited and can
be restrained from carrying on a competing business in the name of the firm or using
the property of the firm.

't is woith reiterating that 5.12 of the Indian Contract Act, 1872, provides that an
agreement in cestrainl of trade is void. Bul 5.1 1 permits an agreement between pariners
that a partner shall not carry on business other than the business of the [irm as long as
he is a partner. In practice, such a clause generatly appeacs in partnership apreements.
In the absence of aoy such arrangements, partners are free to engage i any privale
business ol their gwn, pravided the same does not compete with the fum’s business.

6.6 RELATIONS OF PARTNERS TO THIRD PARTTES

Subject to 5.18 every partner 15 Lhe agent of the firm for the purposes of the business
of the firm.

6.6.1 Implied Authority of a Partner

A pariner’s authority meay be express or impfied. 1t is express. when it is fixed
between the partners by mutual agreement. The agreement may, however, be oral or
written. It is implied when the law impliedly gives cerfain powers Lo a partner, i.e., the
law presumes that every partner has the power to do certain acis unfess negative by an
eApress agreenent.

Sections 19 and 22 deal with the subject of implied authority of a partner. The two
sections when read together provide that the act of a partner which is done to carry on
in the usual way, business of the kind carried on by the firm, binds the firm, provided
the act is dome in the frm's name, or ih any manner cxpressing or implying an
intention to bind the firm. Such authority ot 4 partner to bind the firm is called his
implied authority. The inaplied authority of a partner thus extends only to such acts,
which (i) are common in the type of business carried on by the firm and (ii) are done
by him in the usual way of carrying on the firm’s business. Thus, if it is usval to give
credit to customers, in a particelar business, the giving of eredit by a partner to a
custamer will bind the firm. But if a usual act is done in an wnuswal manner, this most
raise a suspician as to the suthority of a partner and the proteciion on the ground of
implied authority may not be available.









{viy Liability of the firm for wrangful acty of a pariner: Seciion 24 provides that the

firin is liable to the same extent as the partner for any loass or injury caused ta a
third party by the wrongful acts ar omission of a pariner, if they are done by the
partrer while acting (a) in the ordinary course of the busmess of the firm, or (b}
with the authority of the partners. This secticn makes the inu Bable for the torts
committed by a parer.

{vii} Linbility af firm for misapplication by partners: Section 27 provides that a firm

is liable o make good the loss where {a) a pariner acting within the scope of his
apparent authoritly receives money or property from a thind party and misapplies
it, or (b} the firm in the course of s business receives money or praperty from a
thirdd party and the saine is misapplied by any of the partners while # is in the
custody of the firm.

6.6.6 Types of Partners

There are different types of partners. A person who deals with a firm may have to
ascertain, at seme time or the ather {such as wheee the firm hus made a defaull) as 10
not anly who the partners are, hut alse o what extent each is fiable, The liability is
differen for different classes of partners,

1.

Aciugl, active or ostensible pargaer: Such a partner 15 a person who begomes a
partmer by an agrecment, brings capial, actively pamticipates in the functions and
management af the business and shares its profits and losses, He finds himself and
other partiers, so far as third parties are concerned, for all the acts done by him in
the ardinary coutse of the business and in the name of the (irm. Such a partner
must give a public notice of his retirement from the firm in order to absolve
himself from the lwability for the acis of the other partners done afier his
retirement.

Slecping or dormant partaer: A sleeping pariner s ane who does not take an
active parl in the business ol the firm. Sometimes he is called as a financing
partner as he contribufes to the capital cnly but does not participate in the
management of the busingss. Such a partner i3 liable tike any other panner of the
firm for the debts of the firm. even though his exiswence is kept a secret from the
parties dealing with the firm. His position may well be compared with an
undisclosed principal. Buf a sleeping partner, unlike other active or known
parmers, s not required to give public notice in order 1o absolve himself from
liability for the acts of other pariners afier ke ceases 1o be a partner. He is not
liable for any act of the firm after he ceases to be partner even it he does not give
a public notice. Also his insanity or any such other disability does not dissalve the
firm.

Nominal pariner: Sometimes persons lend their names and credit to the firm but
neither contributes any capital nor takes active part in the management af the
business. Such parmers are called aominal partners. As the title supgests, such
persons are partners otly in name. His name is used as if he were a partner of the
firm, though actually he is not. He is not entitked to share profits of the firm but is
liable for all the acts of the firm as if he is the real parmer.

Partner in profits only: I a partner is entitled to a certain share of peofit without
baing liable for the losses, he iz known as pariner in profil only. He is not allowed
{0 take part in the management of the firm, bul is liable for all the acts of the {irm.

Sub-partner: A sub-panncrship comes into existence when one of the partners
agrees to share the profts derived by him fromo the (irm with 4 thied person. This
third person is called 2 ‘sub-parmer’. A sub-partner is not a partner in the eyes of
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law and therefore, has no right against the firmn. He is also not Mable for (he acts of
the firm nor can he bind the firm by his acts.

Partner by estappel ur oliding oui: Sometimes a person who is not a parter in a
firm may under certain circumstances, be liable for its debts as if he were a
partser, Such 3 person may he cither 2 partner by estoppel or a partner by holding
out, [f any porson belaves in such 3 way that others consider him 1o be a partner,
he will be held liable to those persens who have been susled and lent finance 1o
the firm on the assumption thal he {s a pariner. Such a person is known as a
partner by estoppel. e is not a true partner of the firm is and aiso not entitled 1o
any share in the profits of the O,

LT any person declared that so and so 1s a partner in a frm, that caneemed person
immediately after coming 1o know of that shauld deny 1. If he fails to deny. he
will be liable to rhose persons who extend credit to the finn on the basis of his
being a partner, Such a partmer is known as a partuer by holding our, Section 28
thus contemplates the following two situations: {1y A perscn who by words spoken
or written ar by conduct represents himself to be a partaer in a firm. (i} A person
who knowingly permits himseif to be represented to a partner in a firm. Such a
person is lable as 3 partner in (hat firm to anyone who has, on the faith of any
such representation, given credit to the firm. However, such a partner docs not
acquire any claim thereby on the firm.

Ixamples:

(i) A parmer retires from a firm but does not pive notice of his retirement. Fe is a
partner by holding ont.

{ii) Kulkarni induces Sarabhai to believe that he (Kulkami) is a pactner of 2 firm
known as K & Co. Sarabhai believing that Kulkarni is a partner, gives credir
to K & Co. Kulkami will be responsible for compensating Sarabhai. Kulkarni
will nol be heard to say that he is not 4 partner of K & Ca.

The doctrine of holding out, however, is not applicable in the following cases:

(iy The liability of a partner by holding out does not extend to forts (i.c., ¢ivil
wrongsy committed by other partners of the firm. (i) The hability does not extend
to bind the estate of a decreased pariner, where after a partner’s death the business
of the firm is contirued in the old frm's name [5.2 (28], (i) There is no liabiliy
of the partner by holding out where he has been adjudicated insolvent (5.453)

Working partner: A partner, because of his special qualifications, may be
assigned the management and control of business. Such a partner is known as
‘working pariner’. A working partnee normally receives a fixed amount of salary,
besides his share in the profits of the firm. Other partners, however, remain liable
16 the third parties for all his acts.

Incoming parfner: Section 31 provides that subject to the contract between the
parmers and 1o the provisions of .30 (which deals with the position of 2 minor
partner) a person can be introduced as a partner into a firm with the consent of all
the cxisting pantngrs. Thus, a person whe is admitted as a pariner inta an already
existing firm with the consent of all the cxisting partners 15 called an incoming
partnet’. An incoming partner does not become liable for any acts of the firm done
before his admission as a partner. However, where he specifically agrees to bear
the past liabilities, he will be liable to the other partners for the same. Third
partics, however, camnot hold him liable since there is no privity of contract
between the new parimer and the creditors.

Qutgoing partner; A partner who leaves a firm in which the rest of the pariners
continue to carry on business is called an “owtg@oing” or retiring partner. A partner
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0.7.4 Insolvency of a Partner

Section 34 provides thal wherc & partner in a {irm 5 adjudicated insolvent, he coases
ta be a partner on the date on which the order of adjudication is passed whether or not
the firm is thereby dissolved. It i3 to be noted that ordinarily bul not invarisbly, the
insolvency of a partner results in dissolution of a4 firm but the partners may
specifically provide that on such a contingency the fiemn shatl not b dissolved,

Section 34 further provides that the estate of the insolvent partiner is not liable for the
acls of the finm done after the date of order of adjudication. 1t is not mandatory to give
a public notice to the effect that a partner has been adjudged an insolvenl. In any case
the firm 18 not liable for any act oF the insolventl partoer after the date of vrder of
adjudication.

6.7.5 Dreath of a Partner

Section 42(c) provides that a finn is dissolvad by the death of a partner, in the ahsence
of 1 contract 1o the contrary. Section 35 deals with a situation where after the death of
a partner, the firo consinues s husiness withaut dissolution and provides thar the
estate of the deceased partner (s ot liable for any act of the firm done aficr his death.
Proviso 10 s.45 lays down an idenical rule applicable to a case where the death of a
partner has caused dissolution of the firm. A public notice of the death of a pariner is
nol required.

6. 7.0 Transfer of Pariner’s Inlerest

A partngr may transfer his interest in the firm by sale, mortgage or charge. The
transfer may be absolure ar partial. Bur as the partnership relationship is based on
miutual confidence, the assignee of a partner’s interest cannot enjoy the same rights
and privilepes as the assignor. Section 29 provides that the transferee, during the
continuance of the firm, is not entitled to {i) intecfere in the conduct of business of tha
firtn or (i} require accounts of the firm, or (ili) inspect books of the [irm,

The transferes of the partner’s interest s entitled to reccive share of profit of the
assignor, However, be is bound to acéept the profits as agreed to by the partners, ie.,
he cannot challenge the accounts,

{On the dissolution of the firm or it the translorring partier ceases t he a partmer, the
transferee will be entitled, mgainst the remaining partners, to receive the share of assets
of the Mmm to which the wansferting parter is entitled. Alse for the purpose of
ascertaining that share, he iz emitled to an account as from the date of dissolution.

6.7.7 Rights and Dulies of Partners in Some Specific Siiuation

Section 17 conternplates rights and duties of patiners under the lollowing three
specific situations: (i} where a change peonrs jn the constitution of a firm, {ii} wherz a
firm vonstituted for a fixed term continues (o carry on business afier the expiry of thal
term and (iii) where a firm constituted to carmy oul one ar more adventures carries out
other adventures.

Subject Lo contract between the parners. where a change occurs in the constitution of
the firm, the mutoal righls and duties of the parners in the reconstituted firm remain
the same as they were immediately before the change, as far as may be.

In case a partnership is created for & fixed tenm or for & particuiar adventure, it would
naturally come to an end on the expiry of such term or on the completion of such
adventure. But sometimes the pariners contisue the business even after the expiry of
the term or completion of the adventore, without any now agreement. Tn such a
sitwation, 5.17 provides that the mutval rights and duties of the partners remain the









(iv) By bixiness becoming ilfegal: Section 41 provides that a firm is dissolved by the

(V)

Lvi)

happening of any event which makes it unlawfui for the business of the firm ro be
carricd an ar for the partners to carry it on in partnership. Bul, if the partnership
refatles 1o more than one adventure, the illegality of one ar mote of them does nat
prevent the |wwlul adventure from being carried on by the fim

Partners becoming nlien enemies: Scction 4] also cavers cases of parinership
between personzs some of whom hecome alien enemigs by a subseguent
declaration of war. In such u case partnership is dissolved, because trading with
an alien enemy is against public policy. Section 4] covers cases of compulsory
dissolution of firm by operation of law.

By navice of dissofution of partnersfiip o1 will: Section 43 provides that where
the partnership iz at will, a pariner may give a nafice In writing to the other
partners of his intention to dissoive the firm. The notice must state the intention
to dissolve the [irm and be in writing. ‘The firm is dissclved as from the date
mentioned in the notice as the date of dissoletion, or if no date is mentioned then
frop the date of communjcarion of the nofice.

Filing a suil for dissolution is not a notice as required by this section. In such a case,

the

date of diszolution will be the date of passing of the preliminary deerec for

dissolution [Banarsi Das v. Kanshs Ram, A TR {19831 5.C. 1165],

6.8

4 Dissolution by Court (5.44)

At the suit of a pactner, the court may dissolve a firm on any of the follawing grounds:

(a)

(h}

{c}

(dy

If & partner has become of ansonnd mind: The application in this case may be
made by any of the partners or by the next friend of the insane partner. 1n the case
af insanity af v dormant partnet, the cowrt will not order dissolution, unlkcss a very
special case is made out for dissolulion,

Perntanent incapacity of a pavtmer: The court may order for dissolution of
partnership, il a pariner beeomes perinanentty incapable of performing his duties
as a partner. The applicatich for dissclution, in such a case, may be made by any
of the partners and not by the incapacitated partper. However, where a partner 1s
attacked with paralysis which, on evidence, 15 found to be curable, dissolution
may not be granted.

Mivconduct of a poriner wffecting the businegss, i a partner is guilty of conduer
which is likely to atfect prejudicially the carrving on of the business of the frm,
the court may order dissolution.

Examples:

{i} A partner of a mercantile finm (s engaged in speculation in caton. This act
may be regarded a sufficient ground for dissolution of the firm.

{ii} A partner of a firm is travelling on the railway without a ticket and with intent
to delraud. The court may granl dissolotion. Also, the court may grant
dissclution for conviction for an olfence involving moral turpitude. Thus, a
partner may misapply mongy ol a elient, or he may be involved in adultery. In
any case, the suit for dissolution can onby be browght by the other pactners,

Willful and persistent disregard of partnership agrecment by o partaer: It a
partner willfully and persistently commits a breach of the partnership agreement
regarding management, or otherwise ¢conducts himself in such a way that is not
rcascnably practicable for the other partpers to ¢arry on business in pactiership
with him, the court may order dissoluiion. Continuous refusal by a parmer 10
attend to his duties in the parnership business, the fact of hostility between the
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partners which makes cooperation between them impossihle, have been held 1w be
sufficient reasons for dissalution. The suit for disselution under this ground can be
brought by a partner other than the guilty partner.

(e) Trumsfer of interest or share by a partner: 16 o partner transfers, in any way
fe.z., by sale, morteage ar charge), his whaole interest in the partnership to a third
party {outsider) or aliows his share to be charged in execution of a decree against
him ar allows the same to be sold for arrears of land revenue or for charpes
recoverable as land revenue, the court may dissolve the pactnership. The transfir
of a part of his shure by a parlner o any thicd party is not permissible unless
otherwise agreed. A particr can, however, transfer even the whole of his share to
a partner in the finm. because no new partner is introduced thereby,

{ty The court can also dissolve partnership where the business of the firm cannol be
carried on save at a loss. The court can order dissolution even though the
partnership is Tor a fixed period [Relmat-un-nisa-+, Price, 42 Bom, 380].

(o) Just and equitable: The court can order dissolution on any other ground whieh in
the opinion of the court is a fit ground for dissolution of partnership. Dissolution
oh this ground has been granted in case of deadlock in the management,
disappearance of the substratum of the business, partners not on spaaking terms,
etc.

6.8.5 Consequences of Dissolution

On the disselution of a finm, il becomes necessary to wind up the affairs of the firm,
ie, the assets arc realised, the liahilities paid out and surplus, i€ any, distributed
amongst the partners or their representalives according to their respective rights.

6.8.6 Settlement of Accounts (s.458)

Usually the Dreed of Parnership contains an accounling clause accarding to which the
lnal accounts betweaen partners are seftled. In the absence of such an agreement, 5.48
provides as follaws:

{iy The losses, including losses on capital, must be paid, first from profits, next out
of capital and lastty, il necessary, by contribution of cach partner in propoertion to
Lis shate in prafits.

{ii} The assets af the finn, including sems contributed by partners to make up
deficiency of capital, shall be applied as follows: {a} in paying debts of the firm
to outsiders; {B) in paving each partner rateably fur advances made by him 1o the
firm as distinet from capital; (c) in paying each pariner, raleably, amount due for
capital contribution and (d} the residue in paving each partner in accardance with
his share in the profns of the firm.

(iii} If a partner becumes insolvent or otherwise cannot pay his share of the
contribution, the solvent partners must share rateably the available assets
{including thejr own contribution o the capita) deficiency}, i.e, the available
assets will be distributed in proportion o their original capital. This is called the
rule in Garner vs. distributed in proportion (o theit otiginal capital. This is called
the rule in Garner va. Murray {1904)1 Ch. 37,

It is to be noted that the period of Mmitation according to the Limitation Act for a suit
for accounts on dissolution is three years. If a partmer fails to bring such a suit against
ane partner within the period, the whole claim is barred against the remaining partners
alsa.

Sale of Goodwill after Dissolution: Section 35 provides that in seftling the accounts
of a firm after dissolution, peodwill shall, subject to contract behween the partners, be
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Fill in the Blanks:

1. Anagreement presupposes a minimum number of pErsons.

i does nor have the objective of earning profits and if) during
the course of its operations, it makes some surplus, then it is pioughed
back for achieving its ohjectives,

3. ___lavs down the procedure for registration of partmership firms.

4. Partnership Deedisnota . _ document.

3. Clause Zofs 1% pivesthe  _ rule

B A pariner is one who does not take an active part in the

buzsiness of the firm.,

6.9 LET US SUM UP

Fartnership is a time-honoured form of business organisation and one that is still
much in use in hudia A partnership is delined as “the relationship between
persons whao have agreed to share profits of a buziness carried on by all, or by any
of them acting for all™. The liability of each parner of the firmy is unlimited in
respect of the firm's debis,

The parnership firm has no indapendent legal existence apart from the persons
who constitute it All the essential elements of a valid contract must be prosent in
a partnership as it is based on an agreement,

“Persons, who have entered intog parmership with one another are called
individually ‘partness’ and collectively a “lirm” and the name under which their
business is carried on is called tie *firme name’. The duration of partiership may
or tay not be fixed It may be constituted even for a particular adventure,

All partners must consent to the partiership agreement. Otherwise, they obviously
lack the inteni necessary Lo form the parlnership.

Section 39 provides that the disselution of partnership between all the partners of
a fiern is called the “dissolution of the firm™. Dissolution of firm always implies
dissolution of partnership, but dissolution of partnership need not lead to
dissolution of firm.

6,10 LESSON END ACTIVITY

X is the sole owner of a firm. He admits Y as a partner on the following terms: (i)
Y is poL 1o bring in any capital, (it} Y 15 not 10 be responsible for any loss, (it} Y
is 10 receive T 2000 pon. in lieu of profits. (iv) Y is to have all the powers of a
partner. Discuss the legal position of Y. [Hint: He has all the powers of a pariner —
Ss. 4 and 12 taken together would have the cffect that every pariner shali be able

0 carry on the business of the firm. The true test is whether or not a partner can

act as an agent of the other.]

A client ol a suliciio’s firm handed over some money 1o one of the salicitors 1o be
invested in a apecific security. The solicitor misappropriated the money. Is the
firm liable to the client? [Hint, ¥es. Sec 5.26] '

Raman, a partner in a firm, was convicted for traveiling by train without a ticket.
Ancther partner applied to the court for disselution of the firm. Would the coun
agree? |Hint: Yes, 5.44. Raman has misconducted himsell in such a way as to
effect the good name of the finn adverseiy. ]
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12.

13.

14.

In what circumstances is parinership dissolved: (i) automatically, (ii) compulsorily
by the court?

What is meant by dissolution of a firm? Is it different from the dissolution of
partnership?

Describe the mode of settling accounts of a firm after dissolution with special
reference to a case where one of the partners has become insolvent and nothing is

recoverable from his estate.

Check Your Progress: Model Answer
1. Two
2. Club
3. Section 38
| 4. Public
5. MNegative
6. Sleeping
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7.0 AIMS AND OBJECTIVES

Afrer studying this lesson, yvou shoutd be abie to:

® Understand the meaning of a negotiable instrument

®  Discuss the pature and requisites of neeotiable instruments

@& Describe the transfer of negotiable mstruments and hability of parties
® Explain the meaning of promissory note, bill of exchange and cheque
& Know what is crossing of cheques

s [Deseribe the hability of the paving banker

® Explain holder in due course and special rules for chegues and drafis

e Discuss the discharge of negotiable instruments

7.1 INTRODUCTION

In this lesson, we witl study about the MNepotiable Instruments Act, 1881, We will
eover the topies like nature and requisites of negotiable ingtruments, their transfer and
liability of parties as well as enforcement of secondary Hability, After the study of this
lesson we will be able to explain holder-in-dug course, special provisions for cheques
and drafts and the discharge of negotiable instruments.

The Negotiable Instruments Act was gnacted, in India, in 881, Prior to its enactment,
the provision of the English Negotiable instrument Act were applicable in India, and
the present Act is also based on the English Act with certain modifications. It extends
to the whole of India except the State of Jammu and Kashmir. The Act operates
subject to the provisions of Sections 31 and 32 of the Reserve Bank of India Act,
1934. Simply staied, a negotiable instrument is one which entitles a person to a sum of
meney and which can be transforred from onc person to another either by mere
delivery, or by endorsement and delivery.

The term finstrument” means *any written document by which a rizht is created in
favour of some person’. The word ‘negotiable™ has a technical meaning whereby
rights in an instrument can b transforred by one person to anather. Thus, a nepotiable
instrument is a document by which rights vested in a person ¢an be transferred to
another person in accordance with the provisions of the Negotiable instruments Act,
L B8],

The sections quoted in this lesson refer to the sections of the Negotiable Instruments
Act, 28], unless otherwize stated, The latest amendment to the Act was done in 1935
by the Banking, Public Financial Institutions and MNegotiable Instruments Laws
{ Amendment) Act, [P88,

7.2 NEGOTIABLE INSTRUMENT

7.2.1 Meaning of a Negotiable Instrument

An ‘Instrument” as refemred to in the Act is 2 legally recogrised written document,
wherehy rights are created in favour of one and obligations are created on the part of
another. The word ‘negotiable’ means transferable from one person to another either
by mere delivery or by cndorscment and delivery, to enable the transferes to get a title
in the insirument. According to =13, a negotiable insirumieni mcans a promissory
note, a bill of exchange or a cheque payable either to the order or lo the bearer,
whether the wards, “order’, or “bearer’ appear on the instrument or not. Afthough 5.13

157

Flesarbie Instrumzm Ach, 1351



153
Buzingss Law

mentions only three instruments, it does not prohibit any other instrument from being
treated as a negotiable instrument provided it possesses the character of nezotiability.
An instrument may possess the characteristics of negotiability either by statute or by
usage. Promissary note, bill of exchanpe and cheque are negotiable instruments by
statute as they are so recognised by s 13, There are cortain instruments which are
recognised as negotiable instruments by vsage. Thus, bank notes, bank drafis, share
warrants, bearer debeotures, dividend warrants, scripts and treasury  bills are
negotiable by usage. An instrument 1s called ‘negatiable’ if it possesses the following
features:

(1) Freely rrangferobfe: Transferabilily may be by--- {a) delivery, or {(b) hy
endorsement and delivery.

(1) Holder's title free from defects: The termt ‘mepotiability” means that not only is
the instrument transforable by endorsement andfor delivery, but that its holder in
due course gequires a good title notwithstanding auy defects in a previous holder’s
title. A holder in due course is one who receives the instrument for value and
withoutl any notice as 10 the defect in the title of the fransferor.

(i} The holder cin sue in hiv own name: Another feature of a nepotiable instrument
is that its holder in due course ean sue on the instrument in his own name.

(v} A negotiable instrument can be transferred infinitum, ie., can be transferred any
number of times, till its maturity.

(v} A negetiahle instrument ix subfect o corigin presipnplions: An inmsirument,
witich does not have these characteristics, is not negotiable, but is assignable, i.e.,
the transferee takes it subject to all equities and liabilities of the transterar.

Exampie: One G, by means of a fraud, abtained a cheque from F. The cheque was
made payable to G on order. G gave the cheque to W in pavment of his own debt, but
forgot to endurse it. W had no notice of the fraud then, but befure he could obtain (s
endorsement, he was given notice of the fraud. W does nat get a good title o the
cheque. In the case of a chegue payable to arder, the title paszes by endorsement and
delivery. As there was no endorsement by & on the cheque, therefore W did nut get
any titte,

The following instruments arg nat negotiahle instruments as they do not passess the
[zatures mentioned above: share cetificate. bill of lading, dock warrant, L.CrL | postal
order.

7.2.2 Essential Elements of a Negotiable Instrument

After discussing the characteristics of differen negatiable instruments, il is with profit
that we can sum up the essential elements of a negutiable fmstrument. These are as
follows:

1. [t must be in writing, which includes, typing, compuier printout ar engraving.

2. The instrument must be signed by the person who is the maker (in the case of a
promissory note) or a drawer {25 in the case of a bill of exchange or a cheque).

3. There must be an uwnconditional promise (as in the case of a promissory note) or
order {as in the case of a bill ol exchange or cheque) o pay.

4. The instrument must involve payment of a cerfain sum of money only and nothing
else.

5, The instrument must be payable at a time which is ccrtain to arrive. I it is payable
‘when convenient’ the instrument is not a negotiable one. However, if the time of
payment is linked to the death of a person, it is nevertheless a nsgotiable
instrument as death is certein, though the time therenf is not.



6. In case of a bill or cheque, the drawee must be named or described with
reasonable certaincy.

=d

The instrumen! must be such or in such a state that it can be transferred like cash
by mere delivery (as in the case of a bearer instrument) or hy delivery and
endorsement (a3 in the case of an order instrument}.

Fores bn which an Tustrunent must be Payable xo ax do Constituie a
Negatinble Instrument

{i} Pav A (1) Fay A or order; (i) Pay o the order-of A; {iv} Pay A and B; {v) Pay A
or B (vi) Pay A or bearer; (vii} Pay bearer.

7.3 IMPORTANT CONCEPTS AND TERMS

7.3.1 Ambiguous Instrument {5.17}

A ambirugus instrument is one which may be construed either as a promissory note
or as a bill of exchange. Regarding such instruments, s.17 provides that the halder
miay, at thes clection treat it as cither and the instrument skall be thenceforward treated
accordingly. Thus, a bil! of exchange drawn by 2 person upon himselt may be
construed as a promissory note.

1.3.2 Amouni Stated Differenily in Figures and Words (s.18)

1f the amount undenaken or ordered to be paid is stated differently in figures and in
words, the amount stated in words shall be the amount undertaken or grderad to be

paid.

7.3.3 Inchoate Stamiped Instruments (s.24)

An inchoare instrument means ap instrument that is meomplele jn corlaip respects,
Where one person signs and delivers (0 another a paper stamped in accordance with
the law relating to negotiable instruments then in force in [ndia and either wholly
hlank or having writtcn thercon an incomplete negotiable instrument, he thereby gives
prima facie authority to the holder thereof to make or complete, as the case may be,
upor it 3 negotiable instrument, for any amount specified therein bur not exceeding
the amount coversd by the stamp. The person so signing shail be liable upon the
instrurment in the capacity in which he signed the same, to any haolder in due course for
such amount. Bur a person other than a holder in due course cannol recover from the
person delivering the instrument anything in excess of the amount intende:! by him to
be paid thereunder.

1.3.4 Parties Standipg in Immediate Relationship

The drawer of a hill stands in immediate relation with the acceptor. The maker of »
note, hill or cheque stands in immediate relation with the payee, and the cndorser with
his endorsee. Other signars may by agreement stand im immediate relation with a
holder.

7.3.5 Presumptions as to Negotiable Instruments
Sections 118-119 enlist the following prosumptigns as to negotiable instruments:

1. As to coansideration: Every negotizhie instrument iz deemed t have been made,
drawh, accepted. endorsed, negotiated or transferred for consideration. In
Marimuthu Kounder vs. Radhakrishan and Others, AIR 1991 Ker. 39, the Kerala
High Count observed that the presumption as to existence of consideration for
negdtiable instruments is not irrebuttable. When once the cowrt finds that the
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defendant has execured the promissory note, then the burden is on the defendant 1o
prave that there is no consideration. True, the mitial burden rests on the plainiitf.
who has to prove that the promissory note is executed by the defendant, 1 there is
an admission by the defendant, certainly there is no burden on the plaintiff to
prove the execution of the promissory note. Further, the court observed that where
gxecution is admilted or proved, a presumption is raised in favour of the
consideration having been passed and the burden to prove lack of cansideration is
thei with e defendant.

2. As fo dute: Every nepotiable instrument bears the date an which it is made or
drawr,

3. As to geceptance: Every bill of exchange was accepted within a veazonahle rine
afrer the date mentioned thercin and before the date of its maturity,

4, Agto pransfer: Every transfer of a negntiable instrument was made before the date
of its maturity in case of an instrument payable otherwise than on demand.

5. Asto the order of endersements: The endarsements appearing on it were made in
the order in which they appear thereon.

B. Ax fa lost instramenss: Where an instrument has been lost or destroyed, that it
was duby stamped and the stamp was duly cancelled.

T. As fo holder-in-due course: The holder of the inslrument is a holder in dug
cOUrse,

B. As o dishanowur: 1 a suit is filed upon an instrument which has been dishonoured,
ihe courd shall, on proaf of the pratest, presume the [act of dishonour unless it 1s
disproved.

7.3.6 Capacity of Parties to the Negotiable Instrument

The capacity of a pardy ¢ draw, aceept, make or endarse a negoliable instrument s
coextensive with his capacity to enter into contract. Thus, s.11 of the Indian Contract
Act, 1872, if negatively interpreted prohibits minors, persons of unsound mind and
persons Torbidden under any other Act like insolvency to make a valid contraet. Thus,
a person who is competent to contract “may bind himself and be bound by the making.
drawing, acceptance, endorsement, delivery amd negaliation of a promissory note, bill
of exchange or chegue™ {5.26}.

7.4 PROMISSORY NOTES AND BIL1S OF EXCHANGE

7.4.1 Definition

A promissory note is an instrument in wriling (not being 4 bank or 3 currency nele)
containing an unconditional undertaking, signed by the maker to pay a cerlain sum of
mongy ke, or 1o lhe order of a gertain person ar to the bearer of the insirument (5.4
The following are twa illustrations of promissory notes.

Hhere A sipns instriments in the following terms: () "1 promise to pay B or order T
500.7 {i1) *T ackpowledge myself to be indebted 1o B in ¥ 1001, to be paid on demand,
for value received”

But, the following are NOT promissory notes: (i} “Mr B, O (I owe you} T 1000.”
{i1) “I am liable o pay you ¥ 5007, (i) *“1 promise to pay B 2 500 and all other sums
which shall be dug to him.” {iv) “1 promise 1o pay B ¥ 500, first deducting thereout
any money which he may owe me.” (v} "l promise 10 pay B ¥ 1500 on [°s death,
provided he leaves me enough to pay that sum.” (vi) “l promise to pay B ¥ 500 seven
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7.4.9 Distinction between a Promissory Note and a Bill of Exchange

Framissony Note Bill of Exchange |

1. ihere are orly hwo aadies - the maker Mherg oe kres podies - the drower, 1ha drowee ond
[debtel and the puyac [creditor. the poyee ahoush crower and poyee oy be rhe
same presan.

2. Angke comiors on groonditonal geomise by | H containg an uncondibonel ordar i the drowee b |

tha maker io poy Ine poyes. vay azcording o the drowe's direchons,
[ 3| Nu pricr ocoeptace is nesded. 4 bill payabla ‘ofter sight’ maz be ~cceples by e |
drawes or his ogear before it prosenled for
_— - 2y M,
4, | The Fabkility uf the vaker o- drawe- s The liabilily of +e diower 5 secondary ond
| wrimary and EE':olu_hJ e o cor diﬂcﬂcﬂ Jpan nen-poyment by the drowes,
5. | Mo netize of dishanour need be qiven. Matize af dishonour must be gives by ine Folder
the drowe: angd ‘b nlerediate andorsars o hold
| | thern liable thereor
& The maker of tha rota stands in immediae 1w msker ar crower aces nor stand -nimed nte
relnfion with the poyes relution with the azveptor or drawae.

T.4.10 Kinds of Bills

Bills are of different kinds. Some of these arc: (1) Inland Bills (23 Foreign Bills
{3) Trade and accommedation bills (4) Time Bills (5) Demand Bills {6) Clean Bills (7}
Documentary Bills.

dnfand BEL: An Inland bill ar instrument is defined as “a promissory notz, bill of
exchange or cheque drawn or made in India and payable in or drawn upon any person
resident in Inmdia® (.11 On analvsis of the above definition it follows that ap indand
hill: (a) must be drawn or made in Tndia and made payahle in India, ar (b) must be
drawn in [ndia upon a person resident in [ndia aithough it may be payahle oculside
India.

Example:
{iy A af Delhi draws abill on B of Mumbaj payable at Kolkata,
{iy A af Mumbai draws a bill on I3 of Delhi payable at Yorkshire (LK.},

In example {0 the hill is drawn in India and is payable in India and, therefore, is an
Inland kill. In example (i) the bili is drawn in India on 2 person resident in India,
though it is pavahle outside India, it is again an Inland bill.

Foreign biils: According 10 5.12, a foreign hill is a nepotiable instrumeni which is not
an inland instrument, as defined above. Thus, a foreign bill of exchange is {a) drawn
in Indlia upon a person resident outside India and made payable outside India, or (b)
drawn outside Tndia and payable in Tndia.

Example:
(i X of Mumbai draws o bill of exchange on Y of London payable at Londen.
(iit A of Londen draws a hill of exchange on B of Delli payable at Mumbal.

Billx in sets: Foreign bills are generally drawn in sets of three, each of which is calied
a ‘vig’ Tt is only qne of these three “wias’ that have to be accepted and paid for. With
the acceptance and payment of any of them the others become inoperative. Tf
however, any person endorses different parts of a bill in favour of different persons he
and all the subsequent endorsers of each part are liabie on such part as if U were a
separate hill (5.132). However, as between holders in due course of different parts of
the same set, he who first acquired title to his part is entitied to the other parts and the
money represented bry the bill (5.133).



Drawee in cose af need (5.7} [n case of forgign bills particularty, the drawer mentians
another person, besides drawee, who may be approached for acceptange orfand
payment in case the nead arises. For instance, the drawes may either refuse to accept
ar pay of may nol e available at the given address. Such a person whose name s
mentioned as an alternative drawee is called a *drawee in case of need™. In English
Law, he is called -reference in case of need’. He is so called hecause primarily the
payee is expected to approach the drawee and it is only in ¢ase there is a problem
fe.g.. either the paves has refused or 1s oot available and the like) that the *drawee in
case of need’ would be contacted.

Trade antd accommadation bifls: A trade bill (s a bill ol exchange issued in respect of
a genuine rrade fransaction. Such bills are drawn by the seller on the buyer in respect
of payment of the price of the goods sold and purchased. But, however, all hills zre
not genuing bills, te, they do nor represent a rrade transaction but are drawn as o
canvenient mode of accommodating a friend. Thus, X may be in need of money aad
approaches his friend ¥ who insread of lending money directly, accepts a bl
exchange, say for ® 5,000 dravwn by X on Y. 1T the ¢redilt of Y 15 good it lends a
currency to the bill and it can be discounted with the banker or any ather person. Cn
maturity, X remits the amountl to ¥ whao in lurn pays it in honouring the bill of
exchange on presentment. Thus, it provides an accommodation to the party and is.
therefore, called an Accommodation Bill. The langnage and form of an
accommodation bill is, howeyver, similar o a genuine trade bill.

Since an accommeodation bill is drawn and accepted wathoul any consideration, o
creates on obligation of payment between the parties to the transaction. But if any
such party has iransfermed the instrument with or withoet endorsement to a holder for
consideration, such holder and every subsequent holder deriving titk lrom him, may
recover the amount due on such instrument from the transferor for consideration or
any prior party thereto (5,430,

Further, it will be pertinent to nole here the provision o 5.1 1 8{a) that cvery negoliable
instrument unless thé contrary s proved, “was made or drawn for consideration and
that every such instrument, when il has becn accepted, indorsed. negotiated, or
transferred was accepted, endorsed, negoniated, or transfersed for consideration.™ As
the consideration in a negotiable instrument is presumed, the party denying the same
has to prove his cuse,

Time bilfs (usance biffs); Time hills, also called as usance bills, are bills payable at a
fixed period after date or sight of the bills. Thus, a bill of exchange drawn payable at 3
months after the date it 15 drawn 5 a time or vsance bill. Similarly, a bill drawn
payable at 90 days after sight is again a time or usance Bll. A tirme bill may also be
made pavahle at a fixed period after an event which is certain to happen. Hence, a bill
payable at 90 days afier the death of the drawer will be a valid time hill.

Demand biffs: A bill of exchange or a promissory note is payable on demand when it
is made payable ‘on demand® or *at sight” ar “on presentation’ {5.21). Thus, no lime
for payment is mentioned therein {s.19).

Clean and docnmeniary bilfs: 1t is 2 common practice in home as well as foreign
trade to cdeliver to the banker along with the hills of exchange, the documents to title to
the goods (for example, Lorry Receipl, Railway Receipt or Bill of Lading). Where the
banker is instrucied to deliver to the drawee of the hill the documents of title apainst
acceptance of the bill, the bill 15 callcd as Documents apainst Acceptance of Bill (VA
RBill), and where the documents are to be released only against payment, it is called as
Ducuments against Payment of Bill {D/P Bill.) Where no documents of title to goods
are enclosed ko the bill, it is called a clean hill,
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7.5.3 Requisites of u Chegue

The requisites ot a chegues are:

1.

Written instrument: A cheque must be an insorument in writing. Regarding the
writing materials (o be used, law does not lay down any restrictions and therefore
cheque may be written either with {a) pen {b) tvpewriter or may be () printed,

Uncondiionaf orider: A cheque must contain an unconditional order. 1t s,
however, nof necessary that the word prder or its equivalent must be used to make
the dovnent g cheque. Generally, the order to bank is expressed by the word
“pay”. If the word “please™ precedes “pay™ the document will not be reparded as
invalid inerely oo this aceount.

O v specified banker onfp: A cheque must he drawn on a specified banker, To
avoid any mistake, the name and addeess of the banker should be specified.

A certain Sum gf moweyp: The order must be only for the payment of money and
that too must be specified. Thus, orders asking the banker to deliver securities or
certain other things cannot be regarded as cheques. Simtlarly, an order asking (he
banker to pay a specified amount with interest, the rate of interest not specified, is
tuot a cheque as the sum payabile is not certain.

Payee fo be certain: A cheque to be valid must be payable to a certain person.
‘Person” should not be upderstood [na limited sense ineluding only human beings.
The term in fact includes *legal persons’ also. Thus, instruments drawn in favour
ol a hody corporate, local anthorities, clubs, institutions, efc., are valld instrumenty
being payable 1o legal persons.

Payable on desupnid: A chegre 1o be valid must be payable on demand and ot
otherwise, Tise of the words *on demand’ or their equivalenl is not necessary.
When the drawer asks the banker to pay and does not specify the time for its
payment, the instrument is payable on demand (s.19).

Amount af the chegue: Amount of the chegque must be clearly mentioned. The
amount should he written both in words as well as figures so as to avoid mistekes.
Moreover, the amount should be so written as 1o leave no blank space before or
after the words and figures specifying the amount. In case a customer does so,
though innocently and his banker pays the forged amouni because the forgery is
not noticeable in spite of reasonable care, the banker would be justified in debiting
his account with the amount actually paid.

Duting of chegues: The drawer of a cheque s expected to date it before it leaves
hiz hands. A cheque without a date i3 considered incomplete and is returned



unpaid by the banks. The drawer can date a cheque with the date earlier or later
than the dale on which it is drawn. A cheque bearing an carlier date is antedaled
and the one bearing the later date 15 called post-dated, A post-dated chegue cannot
be honoured, except at the personal risk of the bank’s manager, till the date
mentioned, A post-dated cheque is as mueh negotiable as a cheque for which
payment s due, e, the ransferee of a post-dated cheque, like that of the chegue
on which payment is due, acquires a hetter title than its transferar, if he is a holder
in tlue course, A cheque that bears a date earlier than six months is a stale chegue
and cannot be claimed for,

7.5.4 A Bill of Exchange and a Cheque Distinguished

Thaugh. a chegue is defined as a bill of exchange, it differs from the later in the
following respects;
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7.3.3 Out-of-date, or Stale and Over-due Cheques

The paying banker is bound to pay only such cheques as are presented to him for
payment within a reasonable time of issue. Usually, the cheque presented after six
memths of the date mentioned thereon are considered stale and hence are returned by
the banker for their confirmation of the drawers. This period of six manths s
sometimes varted by a special agreement with a particular customer, For example, a
company issuing dividend warrants reduces this period o three menths, In any case,
the company may revalidate the same on the request of the holder who fails to present
it within the stipulated period of three months.

Section 84 provides that if the holder fails to presant the chegues for payment within a
reasonable time of its 1ssue and in the meanwhile the bank fails eausing damage to the
drawer, the latter is then discharged as against the holder to the exient of the actual
damage suffered by him. The Limitation Act provides that a cheque becomes tiime-
barred afler three years from its date of issue.

7.6 HOLDER AND HOLDER IN DUE COURSE

7.6.1 Meaning

According 10 5.8, a halder of a negotiable instrument is “& person entitied in his own
name o the possession thereof and to receive or recover the amount due thereon from
the parties thereto. Where the note, biil or cheque is Iost or destroyed, its holder is the
person so entitled at the time of such loss or destruction. Thys, & person who has
ohtained the possession of an instrument by theft or under a forged endorsement is not
a holder as he 13 not entitled to recaver the amount of the instrument.
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A Chalder in due course®, an the other hand, is “a person who far consideration
becaine the possessor af a promissary note, bill of exchange or cheque, iT payable to
bearer, or the payee or endorses thereof, if pavable to arder, before the amount
mentioned 10 il becomes payable and withouwl having sufficient cause 1o helieve that
any defect exivted in the Litle of the person mom whom he detived his title (s.9). Thus,
where a person receives a negotiable nstrument withoul consideration, he may be 4
holder but will nol be called a holder in due course. Besides, the title of holder of a
negotiable instrument is always subject to the title of its transferor whereas a holder in
due course acquires a better title than that of its transferor, Sa where a kst negotiable
instrument is transferred to a persan who takes it, say, without cansideration and thus
becomes the holder, he will not be entitled to enforce his claim against s real owner,
But, if he is a holder in due course as per .9, he will be able to establish his claim
even against the real owner of that instrument. Also, in order 1o be & hiolder in duc
course the holder must have abtained the instrument before maturiry. 1t he obtains it
aftce the instrument is due, then the right of a holder is that of his transferor (5,59
From the definition of holder in due course as given in .9 it can be inferred thal a
hilder must satisfy the following criteria 50 as ta be known as a holder in duc course:

fi} he must have taken the imstrument for value;
(i1} he must have obtained the instrument before maturity;

(iif}the instrument is nol incomplets or irregular and does not have any defect on the
face of it;

{iv}he musl have taken the instrument in 2o0d faith and withawt notice of any defect
in the title of the person from whe he derived his title,

7.6.2 Privileges of a Holder in Due Course

A holder in due coutse is given cortam additional privileges under the Act. which are
nit available to a holder.

1. Privilege agginst inchoate stamped instruments: According to 520, a person,
who signed and delivered to another a stamped but otherwise inchoate
{incomplete} instrumeal, 15 stopped [(fom asserting, as agains! a holder in due
course, that the instrument has not been filled in accordance with the authority
given by him provided the amount filled is covered by the stamp affixed.

2. As per 5.3, every prior party to a negotiable instrument, i.e., the maker or drawer,
the acceptor and all the intermediate endarsers continue to remain liable to the
halder in due course until the strument 15 duly sabsfied,

3. Fictitfous drawer or payvee: Where a bill of exchange is drawn by a fictitious
persoa and is payable to his oeder, the agceptor cannot be relieved from his
liakility to the holder in due course. The halder in due course shall, however, have
to prove that the instrument was cndorsed by the same hand as drawer's signanure
{5.42).

4. When a negotinble instrument is made, drawn accepted or transferred without
consideration and the negotiable insilrument g21s into the hands of 4 holder in due
course, then the plea of absence of consideration cannot be raised apainst him or
apainst any subsequent holder deriving tille froen him (s.43).

3. Where an instroment 15 megotialcd to a holder in duc course, the partics to the
instrument cannot escape labilily on the ground that the delivery of the instrument
was conditional o for a special purpose only (s.46).

6. Right of an endorsee from a holder in due cowrse; Not only that the title of the
holder in due course is not subject to the defect in previous holder’s title but once



thar instrument passes through the hands of'a holder in due course. i is purged of
all defects. Any person acquiring it takes ir frec of all defects, unless he was
himself a party (o lhe fravd (5.53).

=1

Estoppel against denial of validity: Section 120 provides that no maker of a
promissory note and no drawer of a bill of exchange or cheque shall, in a soit
thergon hy a holder in due cowrse, be permitied to deny the validity of the
instrument as originally made or drawn.

8. Estoppel against denial of puyee’s capucitp: No maker of a note and no acceptor
of a hill payabie 1o order is i a suit thergon by a holder in dug course, permitted
10 deny the pavee’s capacity at the date of the note ar bill te endarse it (s.121).

8. Presumygntion: Section 11§ provides that every holder (s decmed prime facie to be
a holder in due course. The burden of proving his lille does nol fie on him.

10. Prior defeces (5. 58): The party liabie to pay an instroment cannal, as against a
holger in duc course, contend thal he had lost the instrumenl or that it was
vblained from him by means of an offence or fravd. or for an unlawful
consideration.

Example: A cheque 15 given to an employee of a company te enable him 1o
withdraw money [or payment of workers” banus, He instead transfers the chegue
lo a bank for consideration. The bank will be enlitled to get the payment on the
chegue.

11, Endorser not permitted Lo deny tne capaciry of prior parties. The endorser of a
negotiahle instrument cannot, in a suit thereon by a subsequent holder, deny the
signanure or capacity to contract of any prior party o the instrement {5 +22).

7.7 NEGOTIATION OF A NEGOTIABLE INSTRUMENT

7.7.1 Meaning of Negotiation

The transfer of an nstrument by ong packy to another 50 as fo constitute the transferec
a holder thereof is called ‘nesotisrion’. A bearer igstument is transferable by mere
delivery {5.14). An instrument payabie to erder can be translemmed by endorsement and
delivery (5.46).

7.7.2 Negotintivn and Assignment

The negotiation of an instrument should be distinguishad from assignment. Let’s first
see what s assisnment and what are the commen points in negotiation and
assignment. When a person trunsfers his right to receive the payment of a debt that is
called “assignment of the debt”. Where, for example, the holder of a life insurance
pelicy takes a loan from a bank, he transfers the right to receive the payment under the
policy to the bank that is an assighment. Where the holder oF a nole, bill or cheque
transfers the same to another, he i essence, gives his right to recelve the payment of
the instrument to the transferes, Thus, both the assignment and negatiation invalve the
transfer of the right to receive the payment of debt. However, the rights, which the
transferee af an instrument by negotiation acguires, are substantially superior i those
of an assignee. When an instrument is negotiated, s transferee gets good title
irrespective of the defective title, i any, of the transferor. On the other hand, when
teansfer is made by assignment, the assignes has onky those rights, which the assignor
possessed,

A negotiable instrument may be transferred by negotiation or assignment,. When a

nggotiable instrument is transferred by negotiation, its transiztes, il a holder in due
course, gets 4 benter title than its transferor. On the other hand, when the transfer is
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made by way of assigniment, the assignee has only those rights which the assignor
passesses. Thus, althotegh law does not prohibit transfer of negatiable insteurnents by
means ather than negotiation, transfer by negotiation has certain advantages.

Negotintion by mere delivery: Section 47 provides that a bill or cheque payable to
hearer is negotiated by merg delivery of the instrument.

Puypable 1o bearse: An instrument 13 pavable to bearer {1 where it iz made so payahle.
ar {23 where it is originally made payahle to order but the only or the last endorsement
is in blank. A cheque which is originally drawn payable to bearer remaing bearer even
though 1t 15 subscquently cndarsed in full. The rule 15 once a bearer chegue always 2
bearer cheque, or (3] where the payee i5 & fictitious persan.

In case of nesotiation by mere delivery, the transferor incurs no abligation o any
parly other than the innmediate transferee. The transferee hecomes the holder of the
instrument within the meaning of s.8. The impertance of delivery of the instrument
cannot be over emphasised; as without it the transferee does not become a holder
thereof. Thus, a thief or finder of an instrument cannot be termead as haolder. Hawever,
if the thief or the finder negptiates the same to another person, then that other person
does become Lhe holder of the instrument.

“Subject o e provisions of 5,58 a promissary note, bill of exchange or chegue
pavable 1o hearer is negotiable by delivery thereof”

Exception: A promissory note, bill of exchange or cheque delivered an condition that
it is not to take effect except n a certain event is not nepotiable (cxcept in the hands of
a halder for value without notice of the conditions) unless such event happens.

Example:

(i} A, the holder of a negotiable instrument payable to bearer, delivers it to 13°s agent
to keep for B, The instrument has been negatiated.

{ii} A, the holder of a negoiable instroment payable to bearer, which is in the hands
of A°s bankers. who is at the time the banker of B, directs the bankers o transfer
the instrument o B's credit in B's account with the bank. The banker does so and
accordingly now possesscs the instrument as Bs agent. The instrument has been
negotiated and B3 has become the holder of it.

Nepotiution by Endorsement and Delivery: lnstruments payable to a specified person
or I the arder of a specified person can be segohiated only by endorsement and
delivery, Tf an instrument payable to order is fransferred without endorsement, it is
merely assigned and not negotiated and the holder thereof shall not be entitled 10 the
rights of a halder in due course.

7.7.3 Endorsement

An endorsement is the mode of negotiating a negotiable instrument. A negatiable
mstrument payable otherwise than to bearer can be negotiated only by endorsement
and delivery. An endorsement according to .15, is “when the maker or holder of a
negotiable instrument signs the same otherwise than as such maker, for the purpose of
negotiation, on the back or face thereof or on a slip of paper annexed thereto, or 50
signs for the same purpose a stamped paper inlended to be completed as a negotiable
instrument, he is said 1© endorsc the same and is called the endorser”. The person to
whom the instrument is endorsed is called the endorsee. Usually the endorsement is on
the back of the instrument; though it may be even on the face of it. Where no space is
lefi on the instrument, the eadorsement may be made on a slip of paper atlached to it,
This attached stip of paper is called “Allonge’.



Kindy of Endorsemoenis

Endorsement may take any of the following seven forms:;

s

Ly

Enifersement in blank: Where the cndorser just puts his signature without
specifying the endorsee, the endorsement is said to be in blank (5. 160} The cffect
of such an endorsement is to render the instrument payable to bearer even though
pripinully payable to order {(5.534) Nao further endorsement is needed for irs
negotiation.

Exwmple: A chegue is payable to *X or order’, and *X’ merely signs on the back
of it. This will constitute endorsement in blank, Wherg an endorsement in blank is
subsequently followeadl by an endorsement in full, the endorser in full will be liable
te his immediate endorsee and parties deriving titie from him, hut not to others

{5.55).

Endorsement in fidl; Where alopg with endorser’s signature, the nmne of the
endorsee is specified, the endorsement is called endorsement in full (s.16). Thus,
where the instrument states. ‘Pay Y or order’, and is signed by ‘X°, the payee, it
conslitutes “endorszment o full’. An endorsement in blank may be converted into
‘endorsement i full® by the holder by merely adding abgve the cndorser’s
signatyre. a direction to pay ta any other persan. By doing 5o, the endorser does
not ingur any responsibility of an endarser. (5.49).

Exarple: A cheque is endorsed in Bank by * X', Y, the holder of the cheque, may
convert this *blank endorsement’ into ‘endorsesment in full’ by say, adding the
wurds *Pay £ or order’, above “X's signature. Y, in this case canmot be held liable
on the cheque, if'it is dishonoured.

Restrictive endorsement: An endorsement is restrictive which prohibits the
further nepotiation of a negotiable instrument Section 30 statesr “The
endorsement may, by express words, restrict or excluds the right o negotiate or
may constitute the endorser an apent to endorse the instrument or to receive its
conlents fuur the endorser or far some other specified person™

Example: 1f a cheque is endorsed “Pay X only’. or ‘Pay D for the account of X, it
winnot be negotiated further,

Conditionad endorsesment: A conditional endorsement is one which makes the
transfer of the property in 4 aegotiable instrument from the endorser to the
endorsee dependent upon the fulfillment of 4 stuted condition. Thus, according to
5,52, where an endorser makes his lability on the instrument conditional oo the
happening of a particular event, it is called conditional endorsement, though such
event may never happen. Similarly, the right of the cndorser may be made
catditional on the happening of a particular event.

Example: Where the endorsement states “Pay "X if he reaches Delhi™, 1n such a
case, X can claim payment on the instrument only if he reaches Delhi.

Endorsement ‘sans recourse™ An endorser of 4 negotiable instruinent may, by
express words in the endorsement, exciude his own liability thereon (8.52). Such
endorsement is called Endorsement sats recaurse; o ‘without resource to me’.

Exagmple: Where X endorses a cheque as ‘Pay Y or order San Recourse’, or “Pay
Y or arder withowt Recourse to me’, X will not be liable on the instrument if it is
dishoneured,

Foealtative endorsesient: Where such words are added to an endorsement
whereby the endorser waives his right to receive notice of dishopour, the
endorsement is termed as *facultative endorsement’.
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7. Partio! endorsement (.56} Where the negotiable instrument is endorsed lor pard
of the amount, it is called partial endorsement. Such endarsement is not walid,

7.7.4 Negotiation Back

When a bill of exchange comes hack ta the accentor by 1he process of negutiation, and
he becomes its holder, it is called negotiation back.

7.7.5 Effeet of Endorsement

An unconditivnal endorsement of a negotiable instrument followed by it
unconditienal delivery has the effeoct of transferring the property therein o the
endorsee, The endorsee acguires a right 1o negatiate the insitument to anvone he likes
and to see all parties whose names appear an it

The cffect of an endorsement in blank and delivery of an instrument ariginally made,
drawn payable ta order is to vonvert it into une payable o bearer and transferahle hy
mere delivery.

The effect of restrictive endorsement is (a) to prohibit or exclude further negotiation,
or {b) to constilute the endorsee an apent of endarser to endorse the instrument, ar ()
to constitule the endorsee as agent to receive its conlents for some other specitied
fersons.

In case joint payees are ¢ndorsees, all of them must endorse the instrument otherwise
the endarsement i rendered as invalid, cven if it is made in favour of the other payee.

7.7.6 Forged [ndorsement (5.85)

In case an instrument is endorsed in full, it cannot be endorsed or nesotiated except hy
an cndorsement signed by the person to whom or to whase order the instrument is
payable. Thus, if such an instrument i3 negotiated by way of a forgad endorsement, the
endorsec will acquire ng title even thaugh he be a purchaser for value and 0 good
faith, because the endorsement is nullity. But where the instrument has been endorsed
in blank, 1 can be negotiated by mere delivery and the holder derives his title
indcpendent of the forped endorsemeant and can claim the amount fram any of the
partics (o the instrument.

Exmmple: A bill iz endorsed, "pay to X or order™. X endorses it in blank and il comes
into the hands of Y, who simply delivers it to A, A forpes ¥'s cndorsement and
transfers it to 13, B, as the holder, does not derive his Litle through the forged
endorsement 1o Y, but through the penuine endorsement of X and can claim payment
from any of the parties to the instrument in spite of rhe intervening forped
endorsement.

7.8 PRESENTMENT

Fresentment of a negotizble imstrument is made for two purposes: (1) for acceptance
and (i) for payment.

Before discussing the presentment for payment, it is necessary to refer o the maturity
of the instrument,

7.8.1 Maturity (5.21-25)

Cheques are always payable on demand but ather instruments like bills, notes, ete.,
may be made pavable on a specified date or after the specified period of fitne. The
date on which payment of an instrument falls due is called maburity (5.22). Therefore
most of the provisions relating to presentment for payment are linked with the



maturity of the instrument. Section 21 provides that a note or bill *at sight” or ‘on
presentment’ is payable on demand. It is due for payment as soon as it is issued.
Therefore the question of maturity arises only in the case of a note or bill payable
‘After sight’ or *After date’ or at a certain period after the happening of an event
which is certain to happen.

Section 22 provides that the maturity of a note or bill is the date on which it falls due.
Further, it adds that in calculating the maturity of a note or bill which is not payable
on demand, at sight or on presentment, three days — called the days of grace - must be
added to the date on which the instrument is expressed to be payable. Thus a note or
bill payable after a specified period after date or after sight matures or falls due on the
last day of the grace period and must be presented for payment on that day and if
dishonoured, suit can be filed on the next day after maturity.

7.8.2 Presentment for Payment

A negotiable instrument must be presented for payment to the maker, acceptor or
drawee thereof, as the case may be, by the holder or his agent. In case of default, the
parties to the instrument other than the maker, acceptor or drawee are not liable to
such holder (5.64). The presentment for payment must be made during the usual hours
of business, and at a banker’s premises, during banking hours (5.65).

7.9 DISHONOUR

7.9.1 Dishonour of a Bill

A bill of exchange may be dishonoured either by non-acceptance or by non-payment.
A negotiable instrument is said be dishonoured by non-payment when the maker,
acceptor or drawee, as the case may be, makes default in payment upon being duly
required to pay the same (5.92). The effect of dishonour of a negotiable instrument
whether by non-acceptance or non-payment is to render the drawer and all the
endorsers liable to the holder. However, their liability can be inveked only if the
holder gives them notice of such dishonour. The drawer is liable only if the instrument
is dishonoured by nen-payment.

When a negotiable instrument is dishonoured by non-acceptance or non-payment, the
holder must give notice of dishonour to the drawer and all other parties whom he
seeks to make liable.

7.9.2 Noting

Naoting is a convenient method of authenticating the fact of dishonour. Where an
instrument is dishonoured, the holder, besides giving the notice as referred 1o above,
should get the bill or promissory note ‘noted’ by the notary public. The notary public
presents the instrument, notes down in his register the date of its dishonour and the
reason, if any, given by the acceptor. If the instrument has been expressly
dishonoured, the reason why the holder treats it as dishonoured, and the notary’s
charges should be mentioned. ‘Noting’ must be made within a reasonable time after
dishonour. The holder may cause such dishonour to be noted by the notary public
upon the instrument or upon a paper attached thereto or partly upon each (5.99). Every
notary is required to have and use a seal, and an act can only be deemed a notarial act
if it is done by a notary under his signature and official seal. However, noting is not
compulsory in the case of an inland bill or note, but foreign bills must be protested, if
so required by the law of the place where drawn,
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7.9.3 Protesting {s.104))

The protest is the formal notarial certificate atiesting the disbonour of the bill and
based upon the noting. Atter the noting has been made, (he formal protwest may be
drawn up by the notary at his leisure. When the protest is deawn up it relaies back to
the date of noting.

Sometimes, a bill is protested for better security. This may happen when the acceplor
of a bill has become insolvent, or hys suspended payment or his ciedit has been
publicly impeached before the matority of the bill. It should, however, be nated that
the acceptor is not hound to give such security, noe can the holder sue the endorsers or
drawers before matority in spite of protest,

7.10 CROSSING OF CHEQUES

7.10.1 Meaning of Crossing

Crussing is a unigue feature associated with a cheque affecting to a certain extent the
abligation of the paying banker and also itz negotiable charagter. Tt 15 a peculiar
method of modifying the instrument o the baoker for payment of the cheque.
Crossing on cheque is a direction to the paying banker by the drawer that payment
should not be made across the counter. The payment oL 8 crossed chegue can ba
collected only through a banker. Section 123 defines crossing as. “Where a cheque
bears across i1s face an addition of the words ‘and company” or any abbreviation
lhereof, between two parallel transverse lines, or of two parallel transverse lines
simply, either with or without the words, “not negotiable®, that addition shall be
deemed a crossing, and the cheque shall be deemed 1o be crossed generally.”™ The
crossing of a cheque is effected by drawing two parallel transverse lines with or
without the words ‘and company® or any ablweviation thercof. Cheques having the
cross mark such as ‘X is not penerally regarded as a crossed cheque. A cheque that is
nol crossed is called an open cheque.

7.10.2 Significance of Crossing

As payment ¢annot be ¢laimed across the counter on a crossed cheque, crossing of
cheques serves as a measure of safety against thell or 1055 of cheques in rransit. By
crossing a ¢heque, a person, who is not entitled to receive its payment, is prevented
frum getting the cheque encashed at the counter of the paying banker.

7.10.3 Types of Crossing

Crossing may be gither {1 General or {2) Special. The term general crossing implies
the addition of two paraliel transverse lings,

Specimen of gemeral crossing

“Gpecial Crossing’ implies the speeification of the name of the banker on the face of
the cheque. Section 124 in this regard reads: *Where a cheque bears across its face, an
addition of the name of banker, either with or without the wurds “not negotiable’, that
addition shali be desmed a crossing, and the cheque shail be deemed to be crossed
apeciaily, and to be paid to that banker”. The drawing of two parallel lincs is not
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7.11 THE PAYING BANKER

The “paying banker” is a lerm used to denote the position and duties of the drawes-
banks in paying the chegues af their customers. Thus, ‘paying banker® is a banker
upen whom a cheque is drawn.

7.11.1 Payment in Due Course

What is a payment in due course is defined in .10 and has been given abowve, The
following conditicns must be satisfied before a payiment of a negotiable insirument
can be called as a payment in due ¢ourse:

1. Payment st be in gecordance with the apparens fenor of the fnstrament: It is
nevessary that a paymen! to constimte a pavment in due course should be made at
or after maturity. A payment before maturity 15 not a payment in due course. For
example, payment of a postdated cheque is not a payment in due course,

o]

Paymgnt must be maide in good fuith and without negfigence: When there exists
suspicious circumstances and the paying banker fails to make any cnquiry as ta
them, the payment is not in due course. S0 payment is nol in due course, where a
banker makes payment on a cheque materially altered, without exergising dic
carc.

3. Payment nrast be iide to the person in possession af the insfriment: A
payment is not a payment in due course if it is made fo a person entitled to receive
it. A thief is not said to be in passession of the instrument. Thus, in the event of
suspicious circumstances, payment should not be made without drawer’s
confirmation.

4. Payment must be made under circumstances which do not afford a reasopabie
ground for believing that a person is not entitled to receive payment of the amount
mentiongd thercin, So, where a peon of a company presents a cheque for a big
amount on behalf of the company, which is contrary to the past experience, the
banker should conduet praper enquiry before making payment on such a chegue,

3. Payment must be made in money opfp: Payment must be mude in money only
unless the payee agrees o accept payment in some other form {e.g., bill of
exchange or promissory note). Money includes bank notes ar currency notes but
excludes cheque, lls of exchanye, pramissory noles und goods,

Thus, under 510, payment in due coursc means paymeni m accordance with the
apparent tenor of the instrument made in good faith and without negligence.

7.11.2 Dhishonour of a Chegue on Ground of Insufficiency of Funds

Sections 138 10 142 incorporated by the Amendment Act in 1988 provide for criminal
penalties in the event of dishonour of cheques for insutficiency of funds. The drawer,
under 5.§38, may be punishked with imprisonment up to 2 years or with a fine up 1o
twice the amount of the cheque or with bath. However. in order to attracl the aforesaid
penalties following conditions must be satisfied:

|. The cheque has been dishonoured due to insufficiency of funds only — either the
amount of money standing to the credit of the account is insufficient or that the
amount of cheque exceeds the amount arranged to be- paid from that aceount by an
agreement with the baak.

2. The payment for which the cheque was issued should have been in discharge of a
legally enforceable debt or liability in whele or pard of it It implies that a cheque
given as pift will not atiract such punishment.



3. The cheque should have been presented to the paving banker within & months
from the date on which it is drawn or within the period of validity, whichever is
garlier.

4. The payee or the holder in due course of the cheque should have given notice in
writing o the drawer demanding payment, within 30 days of the receipt of
information of dishonour of the cheque from the bank, The court shall take
cognizance of the offence under 5.138 only if the complaint is made by the payee
or by the helder in due course of the cheque.

3. The drawer is liable only if he fails to make the payvment within 15 days of such
notice period. In other words, the drawer can make payment within 15 days of the
receipt of the notice.

6. The payee or holder in due course of the cheque dishonoured should have made a
complaint within one month of cause of action arising out of 5,138 (Le, expiry of
30 days’ time given to the drawer to make payment 5,142}

It may be noted that the holder of a chegue shall be presumed 10 have reeeived the
cheque for discharge, in whole ar in part, of any debt or other liability (s.1393. The
drawer of the dishonoured cheque cannot delend himself on the ground thal he had no
reason to helieve when he issued the cheque, that the cheque may be dishonourcd on
presentation on account of insufficiency of funds {5,140,

Further, the cheque will be deemed to have been dishonoured for insufficiency of
funds in the following situations:

(i) where there is a notice of stop-payment to the bank, unless the notice can he
Jjustified.

(ii) where the account has been closed by the drawer.

nnywhere the payee 15 directed by the drawer not 1o present the chegue to the bank for
110} wl h is di d by the d P he ch tie bank fi
payment.

Ilowever, no court shall take cognizance of any offence punishable under s. 138 except
upon a complaint, in writing, made, by the payee, or, as the casc may be, the holder in
due course o the cheque. Fudher, no coud inferior to (hat of a Metropolitan
Magisirate or Judicial Magistrate of the First Class shall ov any offence punishable
under 5138 (5. 142}

Offence b companies: 1T the person committing an offence is a company, every
person, who at the time the offence was committed, was in charge of and was
responsible to, the company for the conduct of the business of the company, as well as
the company, shall be deemed to be guiky of offence and shall be hable to be
proceeded against and punished accordingly. Further, a director, manager, secsetary or
other ofticer of the company shall be linble 10 be procesded against and punished
accordingly in case the offence has been committed with his consent or connivance, or
is attributable to any neglect on his part in this regard. However, a person will not be
ligble in casc: {{y where such person proves lhal the o/Fence was committed without
his knowledge, or (ii) where he had exercised all due diligence to prevent the
commission of such offence. The expression “Company’ here includes anybody
corperate and includes a firm and association of individuals; and *Drirector’ in relation
to a firm, means a parmer in the firm (5.141).

The provisiens of Negotiable Instrument (Amendment and Miscellaneous Provisions)
Act, 2002 as repards section 138, 141-143 are summarized below.

1. The jail term for the agcused has been enhanced from existing | year to 2 years
(5.138). :
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The period of sending notice by Lhe payee 19 the drawer has been extended from
garlier 15 days to 30 days from the date of receipt of informalion by him from the
bank regarding the return of the cheque as unpaid/bounced. (s.138).

Any person who s nominated as a director of lhe company by vidue of his
holding any office or employmenl in the Central Ciovernment or Statg
Government or finangial corporation owned or controlied by the central or stare
government shall not be liable for prosecution under 5,138 (5,141

The eourt can take cognizance of a complaint after the preseribed period of one
maonth, provided sufficient cause exists for not filing the complaint within one
month. {5,142}

The court can {ry the cases summarily nolwithstanding anything coneained in Cr.
P.C. and the provisions of section 262 to 265 of Cr. P.C. shall, as far as may be,
apply to such trials (5. 143 %

Every rial shall be conducted as expeditiously as possible and an endeavour shall
be made lo conclude the trial within six months from Lhe date of filing of the
compilaint {5143

Motwithstanding anything contained in Cr. P.C. and for the purpose of such trial
of bounced cheques, 8 Magisirale issuing a summons for an accused or a witness
may direct a copy of summans to be served at the places where such aceysed or
withess ordinarily resides or carries on business or personaliy works for gain, by
spead posl or by swch courier services as are approved by a Cowrt of Sessions
{5.144).

Where an acknowledement purporting to bhe signed by the accused or the witness
or an endorsement purpotted o be made by any person authorized by the postal
department or the courier services thal the accused or the witness refused to take
delivery of summons has been received, the epurt isswing the summons may
declare that the simmons has been duly served (5.144).

Nalwithstanding anxthing contained in Cr. P.C. the evidence of the complainant
may be given by him on affidavit and may, suhject to all just exceptions, be read
in evidence in any enguiry, trial or other proceeding under the Cr. P (5.145).

The court may, if it thinks [it, and shall, on the applicalion of the prosecution or
the accused, summon and ¢xaming any person giving evidenee on affidavit as to
the facts contained thereim (2,145,

The court shall, in respect of every procecding for cheque buunece offences, on
pruduction of Bank’s slip or memo having thereon the official mark denoting that
the cheque has been dishonoured, presume the fact of dishonour of such cheque,
unless and unti) such fact is disproved (5.146).

. Notwithstanding anything contained in Cr. P.C, every offence of cheque bouncing

shall be compoundable (s 147}

The provisions of the Information Technology Act, 2000 arc made applicable to
Megotiable Instruments Act in relation te electronic image of a truncated chegue
and a cheque in the electronic form (sections 5, 81, 39, and 131 of the Negaotiable
Instrymcnts Act, 188]).

7.11.3 Consequences of a Wrongful Dishonour

If a banker, without justifivcation, dishonours bis customer’s cheque, he makes himself
liable to compensate the customer for any |oss or damaye, The words *loss or damage’
used in 531, not only mean the pecuniary loss but also loss of credit or injury to
reputation of the customer. Thus, il the customer is & wader or a business man. the
damapes may be substantial. But, a non-trader is not entitled to recover substantial



damages for the wrongful dishonovr of his cheque. Thus, a non-trader may be
awarded only nominal damages because of the absence of any special foss. In
assessing the damages for injury (o eredit, the Courts give due consideration to various
factors, such as financial position and business reputation of the customer and the
customs of the trade 10 which he may belong.

The Amendment Ag¢l, 2002 has added an Explanation (o 5. 131, 1t provides that it shall
be the duty af the banker, who receives payment based on an electronic inage of a
truncated chegue held with him, to verify the prima facie penuineness of the cheque to
be truncated and any fraud, forgery or tampering apparent on the {ace of the
instrurnent that can be verified with due diligence and ordinary case.

7.11.4 Collection of Bills

Uniike cheques, a banker is not charged with the fegal responsibility of colleetion of
his custorner*s bilis. But, in fact, no commereial bank can afford 1o ¢xist without
providing this lacility to his customers. In collecting bills a banker has to be extra
caulious in ¢xamining the e of the deposilor as the stalowery protection contained in
5.131 does not extend 1o bills. Thus, if the title of the banker™s customer s out to b
defective, the truc owner gan ¢laim the armcunt of the bill from the banker. The
banker, though he can ¢laim the amouwnt from his customer, should accept bills for
collection only on behalf of the teusted partics. In case of new customers, the bank
should cxtend this lacility to customers with a musted reference.

712 INTERNATIONAL LAW CONCERNING
NEGOTIABLE INSTRUMENTS

There are four sections dealing with the mternational law concerning Negotiable
Instrumnents. ‘These are cxplained below:

7.12.1 Liability on Foreign Instruments (s.134)

I the absence of a contract o the coatrary, the liability of the maker or drawer of a
forzign bill, note or cheque is governed in all essential respects by the law of the place
where he made the instrument. The respective liability of the acesptor and endorser is
poverned by the law of the place where the instrument 15 madke payable.

Example: A bill is drawn by A in California, where the rate of interest is 25 per cent
and accepted by B, pavable in Washington, wheee the rate of inlerest is & per cent. The
hill is indorsed in India and is dishonoured. An action on the hill is brovght against B
in India. He 15 liable 10 pay interest al the rale of & per cent only; but if A is charged as
drawer, he is liable to pay interest at the rate of 25 per cent.

7.12.2 Law in Respect of Dishonour (5.135)

Whete an instrument is made payabie in a different country from that in which it is
made ar endorsed, the law of the country where it is made pavable determines what
constitutes dishotour and what notice of dishonous is sufficient.

Example: A bill drawn and endorsed in India, bul accepted pavable in France, is
dishonoured, The ¢ndorsee causes it to be protested for such dishonour and pives
notice thereof in accordance with the law of France, though not in sccordance with the
rules contained in respact of bills which are not foreign. The notice is sufftcient.

7.12.3 Foreign Instruments Made in Accordance with Indian Law (s.136)

1f a negotiable instrument is mads, drawn, accepted or endorsed out of Indig, but in
accordance with the law of India, the circumstance that any sgreement evidenced by
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such instrument s invalid according to the law of the country whergin it was entered
into does not invalidate any subsequent acceptance or endorsement made thereon in
India.

7.12.4 Presumpiion as io Foreign Law (s.137)

The law of any forcign country regarding negotiable instruments shall be presumed to
be the same as that of India unless and until the cuntrary js proved.

7.13 DISCHARGE OF NEGOTIABLE INSTRUMENT

The term ‘discharge’ in relation to negotinble instruments is used in two senses: (1)
discharge of an instrument, and (2} discharpe of one or maore parties.

7.13.1 Discharge of an Instrument

An instrument is discharged when all the rights under 1l are extinguished so that the
instrument ceases to be negotizble. For example, when the party peimarily liable on
the instrument, i.e., the maker or the acceptur s discharged, the instrument is also
discharged, After an instnmnent is discharged all the partics are alsoe discharged from
their liabilities even holder in due course cannot claim the amount of the instrumenl
from any parly to the instruraent,

An mstrumeni is discharged in the following ways:

(1) By paymeist in dite course {See. I and Sec. 82c)]: Perhaps this s the most
natural and vusual mede of discharge of an instrument. Atl parties 1o an instroment
are discharged by payment made in due course,

Essenticd Rules Regarding Payment
The following are the essential rules regarding the payment of an instrument:

fa) The payment should be made by the parly primarily liable, i.e., the maker of a
nate or the acceptor of a bill and the drawee of a cheque, IF the payment s
made by any endorser, the instrument will not be discharged; only that
endorser and subsequent partics will be descharged.

(b} The payment of the instrument should be made at or affer maturity. I the
payment is made before maturity, it will not discharge the instrument unless
the instrument is cancellad. If it s not cancelled, it 15 likely t0 reach again in
the hands of a holder in duc course who can enforce payment [Burbridae vs,
Manners].

{¢) Payment should be made to the holder; otherwise it will not discharge the
party liahle to pay {Sec. 78). Tu case the instrument is payable to bearcr, the
payment may bhe made 10 any person in possession of the instrument unless
there Is a suspicion to show that he/she is not entitled to payment.

In that case, payment even to a thief or finder will discharge the instrument. In
case the instrument is payable to order, the payment should he made to the payes
named. This condition is very strict. Even if the payment is made to another
person of the same name, it will not discharge the party liable to pay it

Example: A hill was drawn payable 10 Ram Lai. Another Ram Lai picked up the
bil! and g the payment. The acceptor is not discharged. The true Ram Lai can
still recover the amount from the acceptor.

However, in case of a cheque, special protection has been granted by Scc. 85(1);

'‘Where a cheque payable to order purports to be endorsed by or on behalf of the
payee, the drawee is discharged by payment in due course’,



Thus, in the above example, if [l were 4 cheque and not a bill, then the true Ram
Lai would have no remedy against the drawec. 1.2., the bank.

(i} Divehrarge by canceflafion fSec. 82¢a)f: Where the holder of an instrument with
the intenrion of discharging the instrument, cancels the name of the party
promarily lizhie {i.e., the maker of a note or 1he acceptor of 2 bill}, the insteyimen
‘is discharged. An instrument s also discharged if the holder cancels the
instrument itself with an intention of discharging all the parlies 10 the instrumenl.
Hefshe may cancel the instrument by scoring it out or tearing it off.

Exampie: A drew a ll for T 300 on B A endorsed the bill o0 C, Cie D and Do
L. E, the holder of the bill, cancels the name of the drawer A, Now B, C and [ are
also discharged as their liabality is dependent upon the liahility of the drawer A

It should be notcd thar cancellation should be intenteonal.

An accdental cancellation will nar discharge the instrument. To discharge the
instrument, the name of the party primarily liable should be cancelled. If the name
of a party who (s secondarily liable is cancelled, the insrrument will nar be
discharged; only the subsequent partics will be discharged in (hat case. The
instrument should be destioyed physically s¢ that it may not he used again,

Exampder *A° accepted a hill and gave it ro *B° for petting discounted. B failed to
discount the bill and returned the bill o A, Then, A lore the bill in half with the
intenlion of cancelling it and threw the pisces on the road. B was very clever, he
picked up the pieces and pasted them topether so nicely that it appeared 1o have
been folded for safe custody rather than cancelled. B passed it so that it reached a
holder in due course. Held, "A° was [1able or the bill. A did not clearly tear off the
bill s as to show his intention unmistakably. [Ingham vs Primerose].

(iii) By aceeptar of a biff becoming its folder fSee. 30f: Where the acceptor of 2 bill
of exchange {which has been negolinled) becomes #s holder at or atter mamrity,
the hill is discharged. This is based an the principle of 'Negotiation Back'
discussed earlier. The party primarily liable becomes the helder of the instrument;
it will not be alkowed to enforce its ¢laim against other parties because it will lead
to cirewilny of action. Henee the instrument 15 discharged,

(iv} By refease fSec. 82 ¢h)f: Where the holder of the instrument releases (he party
primarily liable an the instrument or otherwise discharges him, the instrumenr is
alsqg discharged. The reason is very simple. Discharge of principal debtor
discharges the surety. In a negotiable instrument, an endarser and subsequent
partigs are in the position of sureties.

7.13.2 Discharge of One or More Partics

When one or more partics arc discharged, the instrument continues to be liable and the
undercharged parties remain liable on the instrument. For example, when the name of
the endorser is cancelled, the drawer and acceptor continue to be liable,

It may he pointed out that the term 'discharge of instrument’ is wider than the term
"discharge of party (ies).” When an instrument #s discharged, all the parties to the
instrument zre also discharged automatically. Hewever, discharge of one or maore
parties does nol necessarily discharge the instrument.

(iy Discharge By cancellution [Sec. 82(a)f: This point has already been discussed
while discussing discharge of an insioumeni.

(iiy Discharge by release [Sec. 82(bi]: Where the holder of the instrument releases
any endorser or (therwise discharges him, then thet endorser and subsequent
partics arc discharged from the liabilities.
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(iii)

(iv)

(¥}

{vi)

fwit)

Discharge by payment {Sec. 82(c)f: Where the party primarily liable on the
instrument makes the payment, the instruments as well as all the parties to the
instrument are discharged. For essential rules regarding payment, please refer to
discharge of instrument discussed earlier.

Discharge by allowing more than 48 hours to the drawee to accopt the bill
FSec. B3 If the halder allows more than 48 hours 1o the drawee to consider
whether or not hefshe will accept the bill, all previous parties not consenting to
such allowance, are discharged from their hability 10 such holder,

Discirarge by delay in presenting cheques {Sec. 48] A chegue must be
presented for payment within a reasonable time. When a cheque s not presented
for payment within a reasonable time of its issue and the drawer suffers actual
damage through the delay, he/she is to that extent discharged from his liahility
However, the holder shall become the creditor of the bank to that extent.

Exumple: 'A° issued a cheque for ¥ 5300 to *B*. When the cheque should have
been presented, there was enough balance in his account. Bul the cheque is
delayed beyond reasonable time and the hank fails in the meantime. A s
discharged from his tiability. However, B can claim T 500 from the liguidator of
the bank. i.e., whalever dividend s paid to the other creditors.

If in the above exampie, before A could present the cheque n the ordinary
course, the bank fails. A will not be discharged because A has not suffered any
loss due to the presengment of the cheque which was in fime,

Discharge by qualified acceptance: A5 a rule, acceptance must be absolute or
ungualified. A holder is entitled (0 object to a qualified acceptance. However, if
hesshe does not ohject to such gualified acceptance, all ather parties whao do not
consenl to such qualifisd sceceptance are discharged to such helder and those
claiming under him, unless, on nodice piven by the holder. they sgree to such
acceptance.

Discharpe by muterial alteration fSec. 875 Any material alteration of a
negotiable instrument renders the same void as against anyone who I5 party
thereto at the time of making such alteration. However, if the party consents to
such alteration or it was made to carry out the common intention of the patties,
the alteration does not discharge the party concernad,

Alteration by Endorsve

Any alteration made by the endorsee, discharges his endorser from all liability to
him. However, it should he noted that an acceptor or endorser of a negotiable
instrument is bound by his acceptance or endorsement if the alieration was made
before heishe accepted or endorsed the instrument. The reason is simple. In such
a case, hefshe has in a way consented to such alteration.

An alteration is void ondy if it is made sabsequent fo acceptance or endorsement.

{viii) DMgcharge by payment of instrument on which alteration is not gpparent:

(i)

When an instrument bas been materially altered but does not look like that or
where cheque has been crossed bul does not appear to have been crossed, eg.,
crossing clearly erased, the person paying or the banker is discharged from all
liabilities thereon.

Discharge by debtor becoming its holder, ie., when the acceptor of a bill again
becomes its holder [Sec. 90 We have zlready made reference 1o negotiation
back which discharges all the parties to the bilf. A debtor (acceptor) who again
becomes the holder of a bill discharges all other parties on the same principle.



{x)

Discharge by aperation of fow: Liability of party to a negotiable instrument is
discharged by operation of law. [t may be by:

(a) Fasodvency: Aninsolvent is discharged from his liability.

(b} Merger: When merger takes place, the liability is discharged, fe, merging
of debt ynder the instrument into the judgement debt.

(e} Law of limitation. Further, the liability may be discharmed by the debt
becoming time- barred by the law of limitation,

‘heek Your Mrogress T

Fill in the blanks:

1. The word means transterable from one person to another
gither by mere delivery or by endorsement and delivery, to enable the
iransferee ro get a title in the instrument,

2. An instrument means an instrument that is incomplete n
certain respects.

3. The promissary note must be signed by the
3. bills are also called as usance hills.

5OA is the usual method of withdrawing money from a current
accoun! with a banker.

6. An is lhe mode of negatiating a negotiable instrument.

7.14 LET U5 SUM UP

A negotaable instrumnent means a promissary note, a bll of cxehange ar a cheque.
A promissory nole is an instrument in wriling (not being a hank or a currency
uete), containing an unconditional wndertaking, signed by the maker to pay a
certain sum of money to, or 1o the arder of, a certain persen or to the bearer of the
instrumment. :

A bill of exchange is an instrument in writing, containing an unconditional order,
sipned by the maker, directing a certain person to pay a certain sum of maney only
to or to the order, 2 certain person, or to the bearer of the instrument.

Bills are of different kinds. Some of these are: {i} Inland bills; (i) Foreign bills;
(iii) trade and acconnnadation hills: (iv) Time bills; (v) Demand bills; (vi) Clcan
bills; (vii) Documentary bills,

A cheque is a bills of exchange drawn on a spectfied bagker and not expressed to
he payable otharwize than on demand, and it includas the electronic image of a
truncated cheque and a cheque in the electromic form. The transfer of an
instrument by one party te another so as to conslitute the transferee 2 holder
thereof is called *negotistion of the instrument”,

Insruntents pavable to a specified person or to the arder of a speeificd person ¢an
be negotiated only by endorsement and delivery. Endursement of an instrument
may lake any af the seven forms discussed in the lesson.

Cheques may be crossed. Crossing is a unique feature associated with cheques
affecting 10 a certain extent the obligation of the paying banker and also its
negotiable character. A cheque may be crossed either (1) generally ar (i) specially.

A cheque may have what is known as ‘not negotiable’ crossing. A person who
takes such a cheque shall not have and shall not be capable of piving a better title
to the cheque than that which the persom, from whom he took it in the first
instance, had.
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& The term “discharge’ n relation to negotiable instrument is used in two senses.
viz., (a) discharge of one or more parties from liahility thergon, and (b) discharge
of 1he instrument,

& Apy material alteration of a wegctiable instrument renders the same wvoid as
against anyone who is party thereto at the {ime of making such alleration.

7.15 LESSON END ACTIVITY

Lscuss the following case with your ¢lassmates:

Arc the following instroments duly signed by A promissory noles? (i "1 am liable to
X to a sum of T 1000 which is to the paid in instalments for rent™ (i} “T acknowledge
myself o be indebted 10X by ¥ 300 10 be paid on demand tor value received™. (iii) ©1
promise lo pay T 5000 and give a Marati Car to B.” [Hinr (i) 1t is only an admission of
liability and does not involve any promise to constituie a promissory note (.4% (i) [
is 4 promissory note. (1) A promissory note musi conlain 3 promise to pay a certain
sum of money only. Therefore, it is uota promissory note.]

7.16 KEYWORDS

Tastrument: It means any written document by which a right is created in Tavour of
SCINE Parsoil.

Ambignous fnstrument: It s an lnstrument which may be construed either as a
promissory note or as a hill of exchange.

Holdee: A holder is a person who is entitled in his own name to the possession of a

negotiable imstrument and to recgive or recover the amount dug thercon from the
parties thereto.

Negotation: The transfer of an instrument by ane party to another 50 as to constitute
the transteree a holder thereof is called ‘negoliation’.

Endorsement: 1t is the mode of negotiating a negotiable instrument.

Crossing: Crossing on cheque is a direction 10 the paying banker by the drawer that
payment should not be across the counter,

Nepotiable Instrumert: A negotiable instrument is one, the property and the title in
which is acquired by anvone who takes it as bong fide and for value nptwithstanding
any defect in the title of the person from whom he/she took it.

Conditional Endorsement: A0 endorsement where the endorsee limits or negates his
liability by putting somme condition in the instrument is called a conditional
endorsement.

Secondary Liability: It refers to the responsibility of a person or enlity that ariscs
when the party directly lable fails to perform a duty.

7.17 QUESTIONS FOR DISCUSSION

i. Explain the term ‘Insttument”,

2. What do you understand by ‘negotiable instruments®?
3. Explain the meaning of *nepotiability”.
4

Name the instruments which arc recognised as negotiable instruments by the
Megotiable Instruments Act, 1881,

5. Give the different forms in which an instrument must be payable so as to
constitute a negotiable instrument.
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31. What are the provisions of the Megotiable Instruments Act, 1881, regard

international law concerning negotiable instruments?

32. Discuss International Law concerning Negotiable Instruments in respect of

(i) dishonour and (ii) liability on foreign instruments.
33. What is discharge of an instrument?
34. What is discharge by cancellation?

35, What is discharge by operation of law?

Check Your Progress: Model Answer
l. Negotiable
Inchoate

Maker

Time

Cheque

G B B

Endorsement
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8.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

e Linderstand the meaning of a negotiable instrument

e Discuss the nature and requisites of negotiable instruments

® Describe the transfer of negotiable instruments and liability of parties

® Explain the meaning of promissory note, bill of exchange and cheque

e Know what is crossing of cheques

® Describe the liability of the paying banker
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Accordingly, i 15 defined to mean any fault, imperfection, sharrcaming or inadequacy
in the quality, nature and manner of performance which is reguired to be maimiained
by or under any law for the time being in force or has been undertaken to be
performed by a persen in pursuance of a contract or otherwise in relation to any
servige.

Districe Forwm: Disinict Forum means a consumer Dispure Bedressal Forum
established under Clause (a) of 5.9. This section provides that for the purposes of the
Act a Consumer Disputes Redressal Forum to be known as the *District Forum®
established by the State Government in each district of the State by notification. The
State Government may, if it deems fit, establish more than one Districr Formm i1 a
district,

Goods: Goads under this Act shall have the same meaning as assignud to them under
the Sale of Goods Act, 1930, Accordingly, “Goods” means every kind of movahlz
property ather than actignable claims and money; and includes stock and shares,
growing crops, grass and things attached to or forming part of the land which are
agreed 1o be severed before sale or under the contract of sale [Sec. 2(7) of the Sale of
Gaoads Act, 1930].

Masnufuctirer; The expression Manufacturer for the purpose of this Act, means any
aof the following persons: (i) A person who makes or manufactures any goods or parl
thereof. {11) A person who does nol make or manufacture any goods but assembles
parts thereof made or manufactured by others. But, where a manufacturer dispatches
any goods or parts thereof to any branch office maintained by him, such branch office
shall not be deemed to be manufacturer cven though the parls so dispatched to it are
assembled at such branch office and are sold or distributed from sueh hranch office,
{iii) A person who puts or cavses (¢ be put his own mark on any goods made or
manufactured by any other manufacturcr,

Member: The expression member has becn (msertcd for the first time into the Act
vides the Amendment Aet, 1993. The term includes the President and a member of the
Mational Commission or a State Commission or a Disteict Forum, as the case may be,

MNutional Commission: Mational Commission means the National Consumer Disputes
Redressal Commission established under clguse (¢} of Section 9. This section provades
that there shall be established for the purposes of this Act a National Consumer
Disputss Redressal Commssion  established by the Central CGovernment by
notification. The Government vide powers conferred upon it under the said clausg
established a National Commission in 1987,

Person: The expression person for the purposes of the Act shall include: (i) a firm,
whether registerad or not; ii)  Hindu Undivided Family; ({ii) a Co-opcrative Socicty:
(iv) Every other association of persons whether registered under Societies Registration
Act or not.

Restrictive Trade Practice: This definition was introduced in the Act wide
Amendment Act, 1993, [t bas now been amended by the Amendment Act, 2002, 1t
provides that 4 “restrictive trade practice” means a trade practice which tends to bring
aboul manipulation of price or its canditions of delivery or to atfect flow of supplies in
the market relating to goods or services in such & manner as to impose on the
consumers unjusiified ¢osts or restrictions and shall include:

{a) delay beyond the period agreed to by a trader in supply of such goods or in
providing the scrvices which has led or is likely to lead to rise in the price.

(1) any trade practice which requires a consumer to buy, hire or avail of any goods or,
as the case may be, services as condition precedent to buying, hiring or availing of
other goods or services.



Fervice: "Service’ means service of any deseription which is made available to
potential users and includes the provision of facilitics in connmection with banking,
financing, insurance, transport, processing, supply of electrical or other gnerpy.
boarding at ledging or both. housing construction, entertaimment, amusement o1 the
purveying of news or other information, bui does not include the rendering of any
service free of cliarge or under a contract of personal service.

Spurious Goody and Services: 1t means such goods and services which are claimed to
be genuine bul they are actually not so.

State Commivsion. Tt means a Consumer Dispulcs Redressal Commission established
in a Stale under ¢lavse (b) of 5.9., which provides that there shall be established for the
purpose of this Act o Consumer Disputes Redressal Commission to be known as the
"State Commission’ established by the Siate Gowvernment by uotification in ihe
Ofthcial Gazete.

Trader: A *trader’ in relation to any goods means a persen who sells or distribuics any
gonds for sale and invludes the manuflacturer thereof. Where such goods are sold or
distributed in package form, the expression “trader’ shall include the packer of those
goods.

Unfuir Trade Practice: The expression *unfair trade praclice’ is defined to mean a
trade practice which, for the purpose of promoting the sale, use or supply of any poods
ot for the provision of any service adopts any unfair method or unfair or deceptive
practice including any of he following practices, namely;

[. Misfeading Adveriisemient and False Represenfaiion: The practice of making
any statemenl, whether orally or in writing or by visible representation which,

{11 lalsely represents that the goods arc of a partheular standard, quality,
guantity, grade. composition, style or model;

(i} falsely represents that the services are of a particular standard, qualily, or
grade;

{iii) falsely represents any rebuilt, second hamd, renovated, reconditioned or old
goods as new goods;

{iv) represents thalt the goods or serviees have spensorship, approwval,
performance, characteristics, accessories, uses or benefits which such poods
orservices do ot have;

{v) represents that the seller or the supplier has a sponsorship or approval or
atfilialion which such seller or supplicr dees not have;

fvi) makes a false or misleading representation concerning the need for, or the
usefulness of any goods or services;

{vii} gzives to the public any warranty or puarantee of the performance, efficiency
or length of life of a product or of any pood that is not based on an adequate
ar proper test thereof,

Howewver, where a defence iz raised to the effect that such warmanly or
guarantee is based on adequale or proper test, the burden of proof of such
defence shall lie on the person raising such defence;

{viii) makes to the public a representation in 8 form that purpotts to be; (a) a
wattanly or guarantse of a product or of any goods or services; or {b) &
promise to replace, maintain or repair an ariicle ot any part thercot or w
repeal or continue a service until it has achieved a specified result; (c) if
such purported warranty or guarantee or promise is materially misleading or
if there is no reasonable prospect that such warrenty, guarantee or promise
will he carried out;

145
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3A,

{ix) materially misleads the public concerning the price a1 which a product or
like products or goods or services, have been or are, ordinarily sold or
providued,

{x) pives false or misleading [actz disparaging the goods, services ot trade of
anather persan,

Bargain Sale: The publication of any advertisement, whether in any newspaper or
otherwise, for the sule or supply ar a bargain price of goods and services thal are
not intended to be oftered for sale or supply at the bargain price, or for period that
is and in quantittes thal are reasonable, having regard to the nature of the market
and size ot business and the nature of the advertisement.

‘Rargain Price’ means: (43 3 price that is staled in any advertisemenl o be a
barzain price, by reference v an ordinary price or othenvise or (b) a price that a
persen who reads, hears gr sces the adverlisement would reasonably understand to
be a bargain price having regard to the prices at which the product advertised or
like products are ordinarily sold. [Explanation to sub-clause {2]]

Offering gifts, prizes, etc., and conducting contests ar fattery,

{4y The offering of gifis, prizes or other items with the mteation of not praviding
them as offered or ¢reating impression lhat something is being piven or
rifered iree of charge when it is fully or partly covered by the amount charged
in the transuction a2 a whale;

{b) the conduct of any contest, lottery. game of chance or skill, for the purpose of
promaling, directly or mdwectly, the sale, use or supply of any product or any
business interest.

Withhalding of informafion aboet final results of scheme offering gifts ¢c. The
Amendment Act 2002 provides for another unfair trade pracrice.

The withholding of the information about final resalls of the scheme from the
participants of any acheme offering pifts, prizes or other items free of charge on
its closure is an unfair trade practice,

Explonation: The participants of a scheme shall be deemed to have been informed
of the final results of the scheme where such results ure within 2 reasonable time
published, prominently in the same newspapers in which the scheme was
originally advertised

Not conforming to prescribed standards: The sale or supply of goods intended Lo
be used, or wre of a kind Nkely to be used, by consumers, knowing or having
reason to believe that the poods do not camply with the standards preseribed by
competent authonry relating 1o performance, composilion, contents, desigr,
construclion, finishing ar packaging as are neeessary to prevent or reduce the risk
of injury 1o the person using the poods.

Thus, sale of helmets without 151 certification will amount (0 an unfair (rade
practice under this clause,

Hoarding or Destruction of geeds: The hoarding or destruction of goods, ar
refusal to sell the goods or 1o make them available for sale or to provide any
service, if such hoarding or destruction or retusal raises or tends to raise or is
intended to rase, the cost of those or other similar goods or serviee.

Manufacture of Spuriees Geeds: The Amendment Act, 2002 has widenad the
seope of the Act, by inclhuding the manufacture of spurious goods or offering such
goods for sale or adopting daceptive practices in the provision of services as
unfair trade practices.
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and the automobile ndusiry. Still the government of India, known for its
callousness, does not succeed in acknowledging this fact ar making a feeble effort
fur maintaining statistics of the mishaps. If a consumer does not have the proper
documents required for filing a case then it would be very difficult for the
consmer (o win or even file a case,

The Government of India needs to have world class product testing facilitics to
test drugs, food or any other consumable products those can prove to be a menace
o bife, It does nol happen coincidently Lhat Tata Nano is sold in India so cheaply
in a country, this is a classic case of requirement ol a cheap product that
outweighs the need for safety of family and self.

Right to be Informd: The right to information is defined as “the right o be
informed about the gquality, quantity, potency, purity. standard and price of poods
0T Services, as the case may be so as (o protect the consumer against unfair mrade
practices” in the Consumer Protection Act of 1986, In the market place of India,
consumers pet information by two ways namely advertising and word of mouth
however these sources are considered (o be unreliable but still thizs word of mouth
15 quite comiton here.

Beeapse of tlus, the Indian consumers hardly have precise and complete
information for assessing the true value, safety, suitability, reliability of any
praduct, Usually the hidden costs, lack of suvitability, guality problems and salcty
hazards can be found only after the purchase of the product.

Exampie: You can pet your maoney back or a repair or replacement if a product is
faulty or does not do what it is supposed to.

Right fo Chooase: The definition of Right to Choose as per the Consumer
Protection Act 1986 is “the right to be assured, wherever possible, o have access
to a variety of poods and services at competitive prices’. For regulating the market
place, there is just one factor required and that is competition. The existence of
carteis, olizopolies and monopelies prove o be  counterproductive (o
CONsUMerism.

The natural resources, liquor industry, telecommunications, airlines etc., all are
beiny controlled by mafigs 0 some or the other extent. Since the ludian
consumers come from a socialistic background, the talerating of monopaolistic
market is found in their blood. 1t is seldom seen that people want to switch the
power cOmpany, in the times when they have a blackout af home. It is interesting
to know that even micro markets like fish vendors in some cities are known 1o
enllude and discourage the consumers’ bargaining power.

No matter what size ar form, or span, but collusion of vatious companies which
sell a similar kind of produet is unethical or say less legal. it can be estimated that
India has to stride for about 20 mere vears for empowering its citizens fully in this
regard.

Right to be Heard: As stated in the Consumer Protection Act 1986, the Right o
be Heard has been defined as—- ‘the right to be heard and to be assured that
consumer's interests will receive due consideration at appropriate foroms'. This
right helps to empower the consumers of India lor putting forward their
complaints and concerns fearlessly and raising their voice against products or
even companies and ensure that their issves are taken inte considerarion as well ag
handled cxpeditiousty. However, till date the Indian Government has not formed
even one putlet for hearing the consumers or their issues to be sorted out.

Right 1o Seek Redressal: The right to seek redressal against unfair rade practices
or restrictive trade practices or nnscrapulous exploitation of consumers’ s referred
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The goods bought by him or agreed to be bought by him: suffer from one or more
defects.

The services hired or availed of or agreed to be hired or availed of by him suffer
from deficiency in any respect.

A trader or service provider, as the case may be, has charged for the goods or for
the service mentioned in the complaint a price in excess of the price fixed by or
under any law for the time being in force or displayed on the goods or any
package containing such goods or displayed on the price list exhibited by him by
or under any law for the time being in force or agreed between the parties.

Goods which will be hazardous to life and safety when used or being offered for
sale to the public,

Services which are hazardous or likely to be hazardous to life and safety of the
public when used, are being offered by the service provider which such person
could have known with due diligence to be injurious to life and safety.

8.5.3 How to File a Complaint?

Following are the steps to file a complaint:

1.

2.
3.

o o &

A complaint can be filed on a plain paper. It should contain:

% The name description and address of the complaints and the opposite party
The Facts relating to complaint and when and where it arose

Documents in support of allegations in the complaint

The relief which the complainants 1s seeking

The complaint should be signed by the complainants or his authorised agent.
Mo lawyer required for filing the complaint,

Mominal court fee.

8.5.4 Where to File a Complaint?

It depends upon the cost of the goods or services or the compensation asked. The
complaint can be filed at any of the three agencies:

District Forum: 1f it is less than Rs 20 lakh

State Commission: 1f more than Rs 20 lakh but less than Rs! crore

National Commission: | more than Rs | crore

8.5.5 Integrated Three Stage Consumer Complaint Redressal Mechanism

This mechanism includes Consumer Online Research and Empowerment (CORE)
Centre, Mational Consumer Helpline (NCH) and Consumer Voice at Level 1 and
FICCI Alliance for Consumer Care at Level 2. While, at Level 3 is the Non-litigation
Mechanism or Alternative Dispute Resolution (ADR).
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Figure 8_1: Integrated Three Stage Consumer Complaint Redressal Mechanism

Consumer Oniine Research and Empowerment (CORE) Cemrer A CORL Centre
has been set up in collaboration with Consumer Coosdination Coyneil (CCC) through
signing of a MOU {Memorandum of Association). It is intended to¢ provide the most
scientific and effective system of collection and dissemination of consumer related
information to generate consumer awareness and empowerment of all sections of the
society. It is the only authorised agency of the Depanment of Consumer Affairs (o
handle 'Online Consumer Complaints’ for redressal through mediation. By accessing
the online Comptaint Redressal System in the CORE, the consumers can register
themselves and lodge their grievance oaline.

1f the grigvance/complaint is still not redressed, complainant is advised that it is up to
him to decide, whether hefshe would like to take the matter to the Coasumer Court.
For this, necessary suppor by way of indication of the procedure and the contact
address of the neargst member organisation of COC, who can provide assistance in
this regard, is also provided to the complainant.

Natienal Constumer Helpline (NCH): A National Conswner [Helpline project was
launched by the Depantment of Consumer Affairs in coordination with Debhi
University, Departmment of Commerce, at an approved cost of Rs 3,12 crore. Under the
helpline, consumers from all over the country can dial toll-free number 1800-1-4000
and seek telephonic for problems that they face as consumers. The helpline imtends to
deal with problems related 10 telecom, courier, banking, insurance, financial services,
ete.

m
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Conssmer Voice — Voluntary Organisation in Interest of Consumer Education: it is
a voluntary action group, consisting of academicians, professionals and volunteers,
channelising their energies rowards creating informed conswmers, 1t raises awareness
in consumers not only about malpractices perpetuated in the marketplace. but alsp
about her/his rights. Mission of Voice is to promote right chaiees in a volatile and
dynaimic market place by providing consumer education for all through intcgrating
cxperiennal good practices and scientilic knowledge for the safety and health of
consumers and the environment. 1t provides legal support to its subscribers for secking
gricvance redressal voder the Consumer Protection Act, 1986,

FICCT Aliance for Consumer Care (FACC): FICCI, with the support of the
Department of Consurney AfTaies has taken the initiative of setting up a dedicated
Centre called "TICCL Alliance for Consumer Carg”. FACC provides an ioferface
between business and the consumer and facililates prompt redressal of consumer
pricvances. |t alse facilitates a dialogue between the business and consuimers Tor
promoelion of responsible business praciices and consumer satisfaerion. It has been ser
up with a goal af devising a mechanism and providing a platform that facilitates
prompt redressal of consumer complaints theough valuntary  self-regulation and
consumar ¢ducation.

FACC Dispute Resolutivn: A neutral body, which will have pane| of professionally
trained mediators, will be responsible for dealing with compfaint redressal, The Centre
will only facilitate cominunication berween the company and the compiamant to help
both sides resolve the complaint. In many cases, mediation and conciliation tnay be
available to help resolve the dispute.

FACC's value o the business community is based on its nenrraliny. The system is not
to dact as an advocare Jor busingss or consumers, but 1o acl 85 8 mulually trusted
intermediary, 1o resclve disputes, te facilitale communication and fo provide
information an ethical busingss prachices,

When FACC Board receives a complaint, it refers it to the husiness concerned for
dealing with il and most companies would be happy at the cppornunity given to
resolve the problem, since their patronage by the customer is preserved.

Noen-tiigation Mechanivm or Afternarive Dispite Resolution (ADR): Alternative
dispute resclution (ADR) consists of a variety of approaches 1o dispute resalution,
many of which include the use of a neuwat individual such as a mediator who can
assisl disputing parties in resobving their disagreements. ADR increases the parties'
opporunities to reselve disputes prior o or during the wse of formal administeative
procedures and litigatien (which can be very costly and time-consuming).

ADR is generally <lassified into ar least three sublypes: negotiation, mediation, and
arbitratian. The salient features of each Lyvpe are as follows:

s [n negotiation, participation is velentary and there is no third party who fagilitates
the resolution process or imposas a resalution.

s [n mediation, there is a third party, a4 mediator, who facilitates the resolution
process (and may even suggest & resolution, typically known as a "mediator's
proposal™, but does not impose a reselution on the partics,

e Tn arbitration, participaiion is typically voluntary, and there is a third party who, as
g private judge, imposes a resolution. Arbitrations oftcn accur because parties to
contracts agree that any futuze dispute concerning the agreement will be resolved
by arbitration, In recent years, the cotorceability of arbitration clauses, particularly
in the context of consumer agreements (&.g., credit card agreemeats), has drawn
sgrutiny from courts. Although parties may appeal arbitration outcomes 10 courts,
such appeals face an exacting standard of review.



Compterization and Computer Networking of Consumer Forumy in the Country
{CONFONET): This scheme has begn launched through Nationai Informatics Centre
(NICh as a turnkey project to be implemented from Z004-03, The objective of the
stheme is o provide [T solutions in arder to achieve e-governance, transparency,
efficiency of consumer fora and facilitate disposal of cases in a time baund manner. Tt
will help in systematising processing of various types of ¢asces, data and generation of
reporls and also facilitate better administrative control for subsequent maintenance. It
will enable consumers 1o fle their complaints online and to see the status of their
cases o the website. Under 11 2l consuomer related wobsiles {those of National
Cowmmission, Stale Commissions, Districi Fora, Department of Consumer Affairs,
CORE Centre, MNational Consumer Helpline, etc.} will ke linked 5o that consumers gun
access any consumer related information from any of these websiles,

8.6 TYPES OF CONSUMER REDRESSAL MACIIINERIES
AND FORUMS

You need to know that the Consumer Protection Act, 1986 has set up three-tier quagi-
judicial redressal rmachinery for expeditious and inexpensive setllement of consumer
disputes. [t is an allernutive to the ordinary process of instituting actions before a civil
court. The three redressal agencies are described helow:

8.6.1 District Forum

Linder Section 8 of the Act, the State Gavernment shall establish a Distriet Forum in
each district of the state. However, mare than one District Forum may be established
in a distriet 5t 1 is deerned it

Composition of District Forum
Accarding to Section 10 {1}, each District Forum shall consist of the following:

1. President: He shall be 4 person who is, or has been or is qualified o be a District
Judrre.

2. Members: There shall be twao other members, one of whom shall be a woman, A
member must have the following qualitications:

(i} Be not less than 35 vears of ape,
{iiY Possess a bachelor’s degree from 4 recognised university,

(i3 Must be a person of ahility, integrity and standing and have adequate
knowledse and experience of al leust 10 years in dealing with problerns
relating to econamics, law, commerce, accountancy, industry, public affairs,
or administration,

Jurisdiction of the Disirict Forams {Sec. 11

The District Forum shall have jurisdiction to enteriain complainis where the value of
services and compensation claimed does not exceed rupees five lakh, Following arg
the jurisdiclions of the distriet forums:

|, Pecuniary Jurisdictien [Sec. 11 (1)f: The District Forum can entertain complaints
where the value of goods or services and the compensation if any, claimed docs
not exceed rupees twenty lakh. The jurisdiction is based on the value of claim
made bul not on the value of relief granted, or the value of subject manter. The
forum may also pass orders apainst traders indulging in unfair trade practices, sale
of defective poods or rendering of deficient services provided their tumover of
goods or value of services does not exceed rupees five lakh.

il
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2. Territorial Jurivdiction [See. 11923 A complaint shall be instituted in a District
Forum within the Jucal limits of whose jurisdiction;

(i) The opposite party, at the time of Institutiaon of the complaint, actually resides
or carrics on business, or has a branch office or personally works for gain, or

(i) Any of the opposite parties, where there are more than ane at the time of
mstitution of complamnt, actually resides, or carnces on business, or has a
branch office, or personally works for gain provided that the other party
acquiesces in such institution or the permission of the Forum is obtained in
respect of such partics, or

{111) The cause of action has arigsen whally or in part,

Where two or more forums have jurisdiction, a complaint can be instidufed in cither of
them. However, jurisdiction cannot be vested by agreement if otherwise the court has
no jurisdiction.

If the dispute between the parties s pending belore the civil court, the Consumer
Forum has no jurisdiction to entertain the same [QOswal Fine At vs. TIMT 1991 CP]
3IGNCH]).

Ohjections against territorial jurisdiction should be taken up at the earliest opportunity
or the same will he deemed to have been waived [Kurukshetra Luiversity vs. Vinay
Prakash ¥erma 1T {19933 CP] 647].

8.6.2 Siate Commission

Under the Act, a State Consumer Dispures Redressal Commission shall be set up by
the Statc Government for the respective State. At pressnt there are 35 State
Commissions functioning in different States. It shall consist of!

1. Presidfent: He shall be a person who is or has been a Judge of the High Coun. His
appointment shall not be made except afler consullation with the Chief Justice of

the High Court.

2. Mewrbers: There shall be not less than two or not more than such number of
members as may be prescribed, one of whom shall be a woman. The member shall
have following qualificalions:

() Mot less than thirty-five vears of age;
{ii} Possession of bachelor degree from a recognised university, and

(i) Being person of abiliny, integrity and standing with adequate knowledge and
experience of at least 10 years in dealing with problems relating to economics,
law, commerce, accountancy, industry, public affairs or administration,
Howewer, not more than fifty per cent of the members shall be from amongst
persons having 4 judicial background, ie., having knowledge and experience
of at least 10 yvears as a presiding officer of 4 district court or any (ribunal al

squivalent level
Jurisdiction of the State Commission [Sec. 17}
Stale enmmission shall have junisdiction 10 the following:

|. Monetory Jurisdiction (Original): 1t can entertain complaints where the value of
poods or services and compensation, if any claimed, exceeds Rs 20 lakh but does

not exceed one crore rupees.

2. Appellate Jurisdiction: 1t can entertain appeals againsi the order of any District
Forurmm within the State. But no appeal shall be entertained by a person who has



heen required o pay any amount by an order of District Forum, unless he has
deposited 30 per cent of the amaunt or Rs 25000, whichever is less.

3. Supervisory or Revisiona! furisdiction: 1t can call for the records and pass
appropriate order in any consumer dispute which is pending before or has been
decided by any district forum within the state 1f it appears (o it that such District
Forum has exercised anv power not vested in it by law, or haz failed to cxercise a
power rightfully wested in il by law, or has acted illegally or with material
irregularity.

The territorial jurisdiction of the State Commission can be invoked on the same
grounds as that of the District Forum under Section | [{2).

Transfer of Cases (Sec. 17 A): Oo the application of the complainanl, or of its own
motion, the State Commission may, ar any stage of the proceeding, transier any
complaint pending before the District Forum (o ancther District Forum within the
State if the interests of justice so require.

Circuiy Benches fyec. 178): The State Commission shall nrdinarly function i the
State Capital, But it may be reguired to perform s functions &t sany olher place as the
Stale Government may, in consultation with State Comimission, natify in the Cificial
Gazette.

Fenure: Term of office of 2 member shall be five vears, or 63 years of age, whichever
ts eartier. A member shall be eligible for reappointment for another term of five years
or up to 67 years of age, whichever is earlier,

8.6.3 National Commission

Remember, the Act empowers the Central Government to establish a National
Consumer Disputes Redressal Commission. 1k is headed by;

(i} Presidens: Tle zhall be a person wha 13 or has been a Judge of the Supreme Courl.
His appoimment shall be made by the Central Government in consultation with
the Chief Justice of India.

(i1} Members: There shall be not less than four and not more than such number of
members as may by preseribed, possessing the quelifications as are preseribed for
2 member of the Stale Commission.

Appeintment; The Central Government shal]l make the epmointment on  the
recoimmiendation of a Selection Committee consisting of a Judge of the Supreme Court
nominated by the Chief Justice of India who shall ack as Chatrman; the Secretary in
the Department of Legal Affairs, and Secretary in the Department dealing with
consumer affairs, as members.

The President and every member shall give an underaking that fie does not have and
will not have any such linancial or other interest as is likely to affect prejudicially his
functions as such membar,

Jurisdiction of the Nationol Commission

Subject 10 the other provisions of this Act, the National Commission shail have
Jurisdiction to.

1. Monetary Jurisdiction: 1t can entertain complaints where the value of goods or
services and compensation, if any, claimed excesds rupees one crore,

2. Appeilate Jurisdiction: || can enlerigin appeals against the orders of any State
Clommission. Undey second provigo to Section 19, no appeal by a person, who is
required to pay any amount in terms of an order of State Commission, shall be

Pt
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enterlaingd by the Nationdl Commission unless the appellant has deposited filly
per cent ol the arounr or rupees thivty Nive thousand, whichaver is less.

Supervivery or Revisional Jurisdiction: It can call for rccords and  pass
apprapriale orders in any consumer dispule which is pending hefore ar has been
decided by amy State Couunission where 1f appears to the Mational Conmission
that such State Commission has excreised a jurisdicrion non vesied in il by law, ar
has tailed to exercise jurisdiction so woested, or has acred o exercise of s
Jjurisdistion illegally ar with material trregelarily.

(]

‘The jurisdiclion, powers and authority of the National Commissian may he exercizsed
by Tienches therenf. A Dench may be constituted hy the President winh ane or more
members as the President may deen it

#.6.4 Consumer Grievance Redressal Cell (CGROY and
Consnmer Coordination Council (CCC)

The department had set up a Consemoer Grievance Redressul Cell (CGRC) in February
2002, tar providing services tor redressal of complaints of the consumers belonaing to
the following cateporics;

& Sale ol defective poods or deficient services and chargingr of higher prives. ele.

o Cenersl grigvances including those received rom the Cabinet Secretary and the
PMD relawed to consuminer matters,

s Attending to the consumer complaings appearing in the columng ol the newspapers
to the extent possible.

Also, complaints regacding delay in disposal ol pending cases with the various
DistricrssStates™MNational Comenission were reccived and processod and necessars
follow up action were taken up as pro-active measurss in order to redress their
prievances to their satisfaction. The Redressal Cell had received many complaints.
These complaints were forwarded to the Consumer Coordimation Council (CCC) for
redressal regarding replacement of goods, re-installation of telephone/electricity,
rectification ol wrong Bills, possession ol allowed Tars, payvment of wnounts dug 1o the
invesiars on maturity, efc.

8.7 IPR AND CONSUMER PROTECTION

In this section we witl learn abuwt [PR and consumer protection. A robust intellectual
proparty right (PR} regime is a serious prerequisite Bor stimuolating and enbiancing
gconnic growth in the country, Tt enables larger investment inte the research and
development as well a5 provides means to enhance the quality ot life of people in the
country. IPR protects the sremive and innovalive capacity of competitars angd owners
of TP rights that supply gonds and services along with the interests of the consumers of
those poods and services, directly or imdirectly. The existence of such rights s
gssential for overall develnpment ol sociefy.

You need to know that the zones of intellectual property that are most perlinent for
protection of consumers are  Urade Marks, Patents, Copyiights, Geopraphical
Indications and protcetion against untair competition. A trade mark is 2 sign which is
used in the cowse of trade and ditferentiates goods or services of one enterprise from
those of other enterprises. While a peographical indication 15 an indication usedl 1o
recognise pouds having distinetive characteristics originating trom a  certain
geographical territory. These II' righis help the consumcrs in procuring quality
products and protect them from use of inferior products which may cause health and
safety hazards, Therefore, the proper operation of IP rights and their enlorcement is









20. “Consumer is king.” Comment.

21. Who can file a complaint under procedure for consumer grievance redressal?
What constitutes a complaint?

22. Give an overview of present status of consumer rights in India.
23. What is FACC dispute resolution?

24. Explain the jurisdiction of the district forums.

25. Describe state commission,

26. Briefly explain the jurisdiction of the state commission.

27. Describe the jurisdiction of the national commission.

28. Briefly discuss IPR and consumer protection.

29. Explain the procedure for consumer grievances redressal step by step.

Check Your Progress: Model Answer

1. Complaint

2. Section 9

3. CORE

4. FACC

5. February 2002
6. Trade mark
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9.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

& Understand the formulation of Foreign Exchange Management Act (FEMA) and
its objectives

e Explain main provision /rules / regulation of FEMA, 2000
e Discuss the regulation and management of foreign exchange

® Describe contravention and penalties, adjudication and appeal and directorate of
enforcement






{11) It is maore transparent in its application as it lays down the areas requiring specific
perntissions of the Reserve Rank/Government of India on acguisilion/holding of
foreign exchange.

{1} r ctassified the forcign exchange transactions in two categories snch as capital
account and current account transackions.

{(iv}1t provides pawer to the Beserve Bank for specifying, in, consultation with the
central government, the classes of capital account transactions and limits to which
exchange 15 admissible for such transactions.

{vi N gives Tull freedom to a person resident in India, who was earlier resident outside
[ndia, ta haldfawnsransfer any fareign security/immovable property situated
oniside India and acquired when s/he was resident.

{vwid This act is a civil law and the contraventions of the Act provide for arrest anly in
exceptional cases.

{(vii}FEMA doess not apply to Indiar citizen's resident outside India.

9.2.3 Implemeniation of Foreign Exchange Management Act (FEMA)

Extensive efforts have been undertaken ta ensure the effective implementation of
FEMA in Tndia, Proper implemantation and efficient supervision are the significant
preconditions for the success of the Foreipn Exchange Management Act (FEMA).

9.3 DEFINITION UNDER THE ACT

Authorised Person: [t means an aothorised dealer, money changer, offshare banking
unit or any other person for the time being autharised under the Act to deal in forcign
cxchange or foreign sgeuritics,

Capitel Acconnr Tronsaction: [t means a transaction which alters the assgefs or
habalities. including contingent labilities, outside India or assets or babilitiss in India
of persons resident outside Lndia, and includes transactions referred to in Section 6 {3).

Carrency: This expression includes all currency notes, postal notes, postal orders,
money orders, chegues, drafls, travellers' cheques, letiers of credit, bitls of exchange
and promissory notes, credit cards or such other similar instrument as may be notified
by the Reserve Bank, Vide Notification No. FEMA 1372000/REB dated May 3, 2000,
BBl has notified ‘debit cards’, *ATM” cards or any other instrument by whatever
narie ¢alled that can be used to create a financial liability, as ‘currency’.

Crrrency Naotes: It means and includes cash in the form of eoins and bank notes.

Carrency Aceount Tronsaction: It means a transaction, other than a capital account
transaction and wilthoul prejudice 1o the gencrality of the farcgoing, such transaction
ineludes—{iy payments due in connection with foreign trade, other current business,
services angd short-tepm hanking and cradit facilities in the ordinary course of business;
(i) payments due as interest on loans and as nel incomsg from investments; (i}
remittances for living expenses of parents, spouse and children residing abroad; and
(iv) Expenses in connection with foreign travel, education and medical care of parents.
spousc and children.

Export: ‘Export’ wilh its grammatical variations and cognate expressions, means: (i}
the taking out of India to a place cutside India any goods, (ii} provision of services
from India 10 any persons outside India.

Forelpn Currency:! Tt means any corency other than Indian currency.

Foreign Exchange: It means foreign currency and includes: {i) deposits, credits and
balances pavable in any foreign currency; (ii) drafis, travellers™ cheques, letters of
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credit or bills of exchanpe expressed or drawn in Indian currency but payable in any
forcign currency; (1il) drafts, travellers’ cheques, letters of credit or bills of exchange
drawn by hanks, institutions or persaons outside India, bul payvable in Indian currency.

Foreign Secariry: The expression means any security, 1n the form aof shares, stocks,
bonds, debentures, or any other instrument denominated or expressed in foreign
currency and includes securities expressed in foreign currency, but where redemption
arany form of return such as interest or dividend is pavable in [ndian currency,

fmport: lmport with its grammatical variations and cognate expressions, means
bringing into India any goods or services.

Indisrr Currency: 1t means currency which is expressed or drawn in Indian rupees but
does not include special bank notes and special one rupee notes issued under Sec. 284
of the Reserve Bank of [ndia Act, 1934,

Person Resident Oarside India: 1t means a persan wha is not resident in lndia

Transfer: The expression ‘transfer’ includes sale, purchase, exchange, mortgage,
pledee, ifl, loan or any other form of (ransfer or right, tille, possession ar iien.

Definitions of cedain other terms used vnder FEMA Regulations are:

Non-resideny Indian (NE1}: It means 4 person resident outside [ndia who is a citizen
of India or is a person of Indian grigin.

Cverscas Corporate Body (QUEB): The cxpression means a company, parnership
firm, society and other corperate body owned directly or indirectly to the extent of at
least 46l per cent by non-resident Indians, Fuether, the expression includes overseas
ousts in which not less than &0 per cent beneticial interest js held by non-resident
[ndians directly or indirecthy but imevocably.

Person of Indiun Origin (PIO}: 1t means 4 cilizen of any country other then
Bangladesh ar Pakistan, if:

{(a) Lle at any timne held Indian passport: or

(Y Hec or cither of his parents or any of his grandparents was a citizen of lodia by
virtue of the Constitution of [ndia or the Citizenship Act of 1955; or

{c) The person is a spouse of an Indian citizen or a person referred to in {2) and (b).

Convertible Currency/Hard Currency: Certain currencies are freely convertible ie
une can exchange these currenciss with any other curreney without any restrigtion.
Major among these are: Dollars (USA), Pound Sterling (UJK), Euro {European
Common Currency), Deutsche Mark—DM {Genmany), Yen (Japan), Frane (France),
Lira (1taly) ete. This is often called ‘hard currency”.

9.4 PROVISION /RULES / REGULATION OF FEMA, 2000

‘The main provision /rules / regulation of TEMA, 2000 are:

1. Provision regording dealing in foreign exchange: According to section 3 of
FEMA 2000 "only authorized person under the govl. terms can deal in foreign
exchange in India "

2. Provision reparding holding of foreign exchange: According to section 4 of
FCEMA 2000, "All persons which are provided authority only can hold or purchase
foreigm exchange in India or outside India ™

3. Provision regarding current account trarvactions: According to section 5 of
FEMA 2000, “There is no restriction tegarding sale or deal forcign exchange, if n
1% # current account ransaction.”









persons eememilling the contravention or any part thereof, shall be retained outside
India in accordance with the directions made in this behall’

9.6.2 Enforcement of the Orders of Adjudicating Authority

Section 14 provides that 1P a person fails to make full payment of the penalry imposed
within a pertod of 90 days from the date on which e nonice of payment of such
penalty is served on him, he shall be liable to civil imptisoument, However, rhe
defaulter shall not be arrested or detained in civil prison, unless he has been issued ang
served a nofice by Adjudicating Authority calling upon him to show cause why he
should not be comunitted to civil prison.

The Adjudicating Authority may [ssue a warrant for the arrest of a defaulter 00 15
satisfied by affidavil or otherwise that the defaulter is likely to abscond or leave the
logal [tmaks of the junsdichion of the Adjudicaring Authority with the infention of
delaying the execution. The arrest warrant may be issued by the Adjudicating
Authority if the defaulter fails to make an appearance in pursuance of the notice issucd
By him. I'he arrest warrant issued by an Adjudicaling Autherity may be executed by
any other Adjudicating Authority within whose jurisdiction the defauiter may for the
time heing be found.

9.6.3 Power i0 Compound Coniraventions

Section 15 empowers the Directorate of Enforcement or Officers of the Directoraie of
Enforeement and Officers of the Reserve Bank as may be authorised by the Central
Government in this behall to compound the offences. Any contravention under Sec.
13 may be compounded on an application made by the person commilting such
contravention within 180 days from the date of receipt of application. Further, any
contravention so compounded, relieves the accused person from further procesdings
far thar contravention,

9.7 ADJUDICATION AND APPEAL

9.7.1 Appointment of Adjudicating Authority

Section 16 empowers the Central Government to appeint by notification in the
Official Gazaette as many Adjudicating Authorities as it may think fit for holding
enquiries, for the purposes of Section 13, The Central Government is, however, under
oblipation to specity the jurisdiction of the Adjudicating Authority. The Adjudicating
Authority cannot hold any cnguiry, unicss a complaind is made in writing by an officer
authorised-by # peneral or special order of the central government,

The person alleged to have commitled rthe contravention will be given a reasonabie
gpportumity of being heard before imposing any penalty under Section 13, The person
apainst whom a complaint is made is entitled to present his case before the
Adjudicating Authority himself or take the assistance of a lcgal practitioner or
Chartered Accountant.

The Adjudicating Authority has been entrusted with powers of a civil court and all
proceedings beforg it shall be deemed to be judicial procesdings within the meaning of
Section 193 and Section 229 of the 1ndian Penal Code.

9.7.2 Appeal to Special Dircctor (Appeals)

Section 17 cmpowers the Central Government to appoint onc or more special
Directors to hear the appeals against the orders of the Adjudicating Authorities. The
Central Government while issuing notification to this effect shall also specify the
matter and places over which the Special Director {Appeals) have jurisdiction.
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An appeal to the Spectal Director (Appealsy may be made against the orders of the
Assistant Llirectors or Deputy Director of Enforcement if they arc acting as
Adjudicating Authority. The appeal shall be fled within 45 days from the date on
which the copy of the arder made by the Adjudicating Authoriky is received by the
aggrieved party.

The appeal shall be filed in the prescribed form and the manner accompanied by the
prescribed fees. The Special Direclor (Appeals) may however extead time limit for
Mling an appeal if he s satisfied that there was sufficient reason for not [ling the
appeal in time. On receipt of an appeal, the Special Director {Appeals) afier hearing
the parties may pass such ordets as he thinks fit conftrming, modifying or sefting aside
the order appealed against, Capies of the urders of the Speciul Director {Appeals) shall
be sent to the parties concerned and to the concerned Adjndicating Authority, The
Special Director (Appeals) shall have the powers of a ¢ivil court and the proceeding
before him shall be deetned ta be judicial proceedings.

9.7.3 Establishment of Appellate Tribunal

Section 18 empowers the Central Government to establish Appeltate Tribunal hy a
notification in the Gfficial Gazette ta hear appeals against the orders of Adjudicating
Authorities and special Director (A ppeals). :

FPowers of Appeltase Tribunaf and Specinl Director (Appenlis)

Section 28 provides for powers of the Appellate Tribunal and Special Director
{Appeals). These are summarizsd as under:

I. The Appellule Tribunal und special Direclor (Appeals) while disposing of an
appeal, shall not be bound by the Code of Civil Pracedure but will be guided by
the principles af natural justice and ather provisions of the Act,

2. The Appellate Tribunal and the Special Director {(Appeals) shali nave, for the
purpnse of discharging its functions under this Act, the same powers as are vested
in a civil court under the Code of Civil Procedure, 1908 while frying a suit, in
respect of the following maters;

{a) Dummoning and enforcing the attendance of any person and examining him
on oath;

(b) Reguiring the discovery and production of docoments;
{c) Recgiving evidence on affidavits,

{d) Subject to the provisions of Sections 123 and 124 of the Indian Evidence Act,
1872 requisitioming any public record or docoment or eopy of such record or
document from any office;

(e} [ssuing commissions for the examination of withesseys or doguments;
{f) Reviewing [ts decisions:
{g) Dismizsing a representation of defavlt or deciding il ex parte;

{h) Setting aside any order of dismissal of any representation for default or any
order passcd by it ex parte,

{1 Any other matter which may be prescribed by the Cenrrul Government.

3, An Order made by the Appellate Tribungl or the Special Director {Appeals) under
this Act shall be executable by the Appellate Tribunal or the Special Director
{Appeals) as a decree of civil court and, for this purpose, the Appellastc Tribunal
and the Special Director (A ppeals) shall have all powers of a civil conrt.



4. Notwithstanding anythinz contained in (3), the Appeliate Tribunal or the Special
Drirector (Appeals) may transmit any order made by it to a civil court having local
Jurisdiction amd soch eivil court shail execute the orders as if it were a decres
made by thal courl,

5. All proceedings belore the Appellate Tribunal and the Special Director {Appeals)
shat| be deenied 10 be judicial proceeding within the meaning of Sections 193 and
228 of the Indian Penal Code and the Appellate Tribunal shall be deemed to be a
civil cowt for the purpose of Sections 345 and 346 of the Code of Criminal
Procedure, 1973,

Diswribudion of Basiness qmong Bencheys

Section 29 provides thal where Benches are constituted, the Chairperson may, from
time to time, by notification, make provisions as 10 the disiribution of the business of
the Appellate Tribunal amaongst the Benches and also provide for the matters which
may be dealt with by cach Bench.

Pawer uf Chairperson to Transfer Cases

Sectien 30 provides that on the application of any of the parties and after natice to the
parties, and after hearing such of them as he may desire 10 be heard, or on his own
maotion without such notice, the Chairperson may transfer any case pending before onc
Bench, tor dispasal. to any other Bench,

Peciston v be by Majority

Nection 3] provides that if the members of a Dench consisting of two members diffce
In opinion on any paint, they shail state the poiut or poinis on which they differ, and
make a reference to the Chairperson who shall etther hear the point or points himself
ot reter the case for hearing on such point or poinis by once or more of the other
nembers of the Appellate Tribunal and such point of points shall be decided
acgording to the opinion of the majority of the members of the Appeillate Tribunal
wha have hieard the case, including those whao first heard i,

Members, etc. to be Public Servanty

Section 33 provides that the Chairperson, Members and other officers and employees
of the Appellate Tribunal, the Special Directyr (Appeals} and the Adjudicating
Authority shall be deemed to be public s¢rvants within the meaning of Section 21 of
the Indian Penal Caode.

Civil Cosurt not o have Jurisdfiction

Section 34 provides that no sivil court shall have jurisdiction (2 cnlertain any suit or
procecding in respect of any matter which an Adjudicating Authority or the Appellate
Tribunal or the Special Director fAppeals) is empowered by or under this Act lo
determine and no injunction shall be granted by any court or other authority in respect
of any action taken or to be taken in pursuance of any power conferred by or under the
Act.

Appeal to High Court

Section 35 provides thal any person aggricved by any decision or order to the
Appellate Tritunal may file an appeal to the High Court. Such appeal must be filed
within 6 days from the date of communication of the decision or order of the
Appellate Tribunal. However, a relaxation tor a period of 60 days for making an
appeat may be granted by the High Coawt, if it is satisfied that the appellant was
prevented by sufficient cause from filing the appeal within the said period. The appeal
toy the High Court can be made on any question of law arising out of such order.
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9.8 DIRECTORATE OF ENFORCEMENT

Sections 36 10 38 make provisions as regards Directorate of Enforcement. Scetion 36
provides that the Central Government shall gstablish a Directorate of Enforcement
with a director and such other officers or ¢lass ol officers as it thinks fit, which shall
be called officers of Enforcement, for the purpases of this Act. Subjeet to such
conditions and hmitations as the Central Government may impose, an officer of
Enfarcement may exercise the powers and discharge the duties conferred or imposed
on him under this Act.

Under Section 37, the Dirceror of Enforcement and other officers nol below the rank
of an Assistant Directer shall take up for investigation on the conrravention of any
provizions of Section |3, In addition, the Central Governmenl may by notification
authorize any officer ar ¢lass of officers in the Central Government, State
Ciovernment, Reserve DBank of [ndia, not betow the rank of under-secretary 1o
Government of India to invesligate any such contravention. The officer so appointed
shall exercise the like powers which are conferred on the income-tax authorities under
the [ncome-tax Act. 1961, subject to such conditions and limitation as the Central
Covermment may imposs, Similarly,

Section 3% provides for empowering other otficers with the same powers as are
mentioned in Section 37,

Check Your Prooress |

Till in the blanks:

1. ‘The FERA was passed in at a time when thers was acute
shortage of foreign exchange in the country,

2 currency means any currency olher than Indian currency.

3x will fix the limit of forcien exchange transactions relating to
capital account after discussion with Indian government.

4. _explains dealings in current account transactions.

5. Section |4 provides that if a person fails to make full payment of the
penalty imposad within a period of days.

6. Sections 36 to 38 make provisions as regards

99 LET USSUM UP

® The Farcign Exchange Regulation Act (FERA)Y of 1973 in India was replaced vn
June 2000 by the Foreign Exchange Management Act (FERA), which was passed
in 1959,

»  The objeciive of the Act 15 10 consolidate and amend the law relating to foreign
exchange with the objective of facilitating exterpal trade and payments for
promoting the orderly development and maintenance of foreign exchange market

in India.

o The Adjudicating Authority has been entrusied with powers ol a civil court and all
proceedings before it shall be deemed to be judicial procesdings within the
meaning of Section 193 and Section 229 of the Indian Penal Code.

& An appeal to the Special Directar (Appeals) may be made against the orders of the
Assistant Dirsctors or Deputy Director of Enforcement if they are acting as
Adjudicating Authority.
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10.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

Explain the objectives and provisions of monopolies and restrictive trade practice

act

Define SERI
Describe customer and central excise act
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16.3.2 Guidclines

SEBI has enjoyed success as a regulator by pushing systemic reforms apgressively
and successively.

Example: The quick movement fowards making the markets elechionic and paperless
rolling settfemnent on T+ 2 basis. (trade date plous two days)

SEB! has becn active in sefling up the regulations as required under law.

Section |1 of the act tays down that it shall be the duty of the board o prolect the
interests of the investors in securities and 1o promole the development of and to
regulate the securities markets by such measures as it thinks fit. These measures
would jiclude:

»  Repistering and regulating the working of stock hrokers, sub-brokers, share
transfer agents, bankers to an issue, trustees of trust deeds, registrars o an issue.
merchant bankers, underwriters, portfolio imanagers, investment advisers and such
olher intcrimed taries who may be asseciated with securities market in any manner.

s  Registering and reglaning  the working of the depositeries, participants,
custedians of securities, forcizn institutional inveslors, credit rating agencies and
such gther intermediaries as the board may, by notification. specify in the hehalf

® Registering and repulating the working of venture capital funds and collective
investment schemes, meluding mutual funds.

®  Promoting and regulating self-repulatory organizations.

® Pronibiting fraudulent and unfair trade practices relating to securiries markers.

o  Promating investors education and training of intermediarics of securities markets.
a  Prohibiting insider trading in securities.

¢ Repulating substantial acquisition of shares and lakeover of companies.

o Calling for infoemation from, undenaking inspection, conducting inguiries and
audits of rthe stock exchanges, mutual funds, other persons assogiated with rhe
securities markel, intermediaries and self-regulatory organizations in the seeurities
market.

* [erfurming such lunctions and excreising such powers under the provisions of the
sgcupitics contracts Act, 1936, a3 may be delegated to it by the central
overnmenl,

s [evying fecs or other charges for earrying out the purposes of this section.
e Conduction research for the ahove purposes.

e Calling from or furrishing to any such agencies, as may be specified by the board,
such infurmation as may be considered necessary by it for the efficient discharge
of its functions.

e Performing such 051!2! functions as may be prescribed.

For carrying qut the duties assigned to it under the act, SEBI has been vested with the
same powers as are available to a Civil Court under the code of civil procedure, 1908,
for trying a suit in respect of the following matters:

The discovery and production of hooks of account and other documents at the place
and time indicated by SEBL. Summoning and enforcing the attendance of persons and
examining them on the place and time indicated by SEBL Inspection of any books,
registers and other documents of any person listed in section 12 of the met, namely
stock brokers, sub brokers, share transfer agents, bankers to an issue, trustee of trust















o “Wholesale dealer® means a person who buys or sells excisable goods wholesale
for the purpose of frade or manufacture, and includes a broker or comunission
agent who, in addition to making contracts for the sale or purchase of excisable
goods for others, stocks such goods belonging to others as an agent for the
purpose of sale.

10.5 CENTRAL AND STATE SALES TAX ACT

By the Constitutional (5ixth Amendment} Act 1956, ceriain amendments were made
in the Constitution, wherelv-- {a} tazes on sales or purchase of goods in the coumse of
inlerstate (rade or commerce were brought expressly within the purview of the
lepisiative jurisdiction of Parliament, (b} restrictions could be imposed on the powears
of State lepislalures with respect to the levy of taxes on the sale or purchase of goods
within the state where the goods are of special Importance in inter-state trade
conmerce. To provide {or the lepislation avthorized by the Copstitution as amended
by the said Amendment Act al 1936 the Central Sales Tax Bill was introduced in the
Parliament.

10.5.1 Statement of Objects and Reasons

In the interest of the national economy of india, certain amendments were undertaken
in the Constitution by the Constitutional {Sixth Amendment) Act’ 1956, wherehy:

®  Taxes on sales or purchases of goods in the course of interstate trade or commerge
were braught expressly within the purview of the legislative jurisdiction af
Parliament.

®  HRestrictions could he imposed on the powers of Stare legislatures with respect o
the levy of taxes on the sate or purchase of goods within the state where the goods
are of special importance in inlerstate (rade ar commeree,

The amendments at the same time authorized Parliament to formulate principles for
determining when a sale ar purchase takes place in the course of interstate trade or
comunerce or in the course of expost or import or outside a state in order that the
legislative spheres of parliament and the State legislatures become clearly demarcated.
In the vase of goods of special iinporlance in intersiate trade or commerce, a law of
Parliament is to lay down the restrictions and conditions subject to which any State
law may repulate the tax on sales or purchases of such goods in the state,

This Bill sceks to provide tor the legislation authorised by the Constitution as
amended above with a view to enabling the Slate Governments to raise additional
revenugs by levying tax an interstate transactions which are at present iImmune from
tax under their respeclive sabes tax laws. Afler taking into  account the
recomiticndations of the Taxation Enguiry Commissicn and in ¢consultation with the
States the Government of India were of the view that the follawing principles should
wovern the scheme of the detailed legizlation on the three inter-related subjects:

# The Central Government sheould authorise the Stale Government to imposce on
behalf of the Central Government tax on the sale or purchase of poods in the
course of interstate trade or commerce. The Central legislation should also
delegate to the states the Central Governmen!’s power to levy and collect the tag
and for this purpose prescribe the same system of registration, assessment, etc., as
prevails in the States concerned under their own sales tax system.

¢ An important aspect of the Central legislation will be concerned with the
definition of the locale of sales for the purpose of defining in detail the relative
Jurisdiction, firstly of the Union and the States, and secondly, of the State inter se.
1t is therefore, necessary that the law should define clearly, with specific reference

i35
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1o sajes tax the circumstances i which a sale or purchase hecomes taxable by a
particular state and no other. It should also define for the purpose of the
Constitutional restrictions on the Sfate’s power 1o mpose a @y under Item 34 of
the: State list, when a sale or purchase of goods may be said 10 1ake place:

<+ Inthe course of cxport aut of India,
< In the course of tmport imo [ndia and
% In the course of inter-state trade or commeree,

The Ceptral legislation should provide for the declaration of certain commoditics
which are in the nzture of raw materials and of special importance in inter-state
tradec or commerce and lay down the restrictions and canditions as tg the rate,
systiem of lovy and other incidents of tax subpect 1o which the States may impose
tax on the sale or purchase thersof.

Mecessary provisions have, therefore, been made in the differenr Chapters of this Bill
meorporating the pringiples stated ahave.

10.5.2 List of Amendment Acts

The Central Sales Tax (Amendment) Act, 1957 {16 of 1957
The Central Sales Tax (Amendment) Acr, 1938 { 3 of 19535
The Central Sales Tax (Second Amendinent) Act, 1938 (31 of 1938)
The Repealing and Amending Act, 1960 (58 of 19603

The Cinance Act, 1961 {14 of 1961}

The Central Sales Tax (Amendmenn) Act, 1963 (8 of 1963)
The Finance Act, 1966 (13 of 1968)

The Finance Act, 1968 (1% of 1968)

The Centrai Sales Tax {Amendment) Act, 1969 (25 of 1969)
The Central Sales Tax (Amendment) Act, 1972 (A1 of 1972}
The Finance Act, 1975 {25 of 1975)

The Cenptral Sales Tax (Amendment) Act, 1976 {103 of 1976)
The Repealing and Amending Act, 1978 (58 of 1960}

The Finance Act, 1988 (26 of 1988)

The Finance Act, 1989 {13 of 1983

The Finance (No 2) Act, 1996 (33 of 1996}

The Finance Act, 2000 (10 of 2000)

The Finance Act, 2000 (14 of 2001}

The Central Sales Tax {Amendment) Act, 2001 (41 of 20017
The Finance Act, 2002 (20 of 2002)

The Finange Act, 2002 {32 of 2003)

The Finance (No.2) Act, 2004 (23 of 2004}

The Finance Act, 2005 (35 of 2005)

The Central Sales Tax (Amendment 3 Act, 2006 (3 of 2006)
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Copyright: It is a form of intellectual property which gives the creator of original
work exclusive rights for a certain time period in relation to that work, including its
publication, distribution and adaptation; after which time the work is said to enter the
public domain.

Patent Agents: Section 125 provides for a register of patent agents to be maintained
by the controller. The register shall contain the names and addresses of all persons
qualified to have their names entered under Section 126,

10.9 QUESTIONS FOR DISCUSSION

1. Describe restrictive trade practice act.

2. What do vou mean by state sale tax act?
3. Define appropriate state.
4. What do you mean by central excise officer?
5. What are the provisions of MRTP Act?
6. Highlight some ot the SEBI Functions and Responsibilities.
7. Discuss various types of exchanges in India.
Check Your Progress: Model Answer
. Fund
2. Dealer
3. Section 14
4. Constitution
5. Section 8
6. April 12, 1992
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