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Implied contract: Implies contract means implied by law i.e., the law implied a
contract through parties, never intended. According to sec 9 in so for as such
proposed or acceptance is made otherwise than in words, the promise is said to be
implied. A contract inferred by:

< The conduct of person or
< The circumstances of the case.
For example, when A takes a cup of milk in a hotel, there is an implied contract.

Tacit contract: A contract is said to be tacit when it has to be inferred tfrom the
conduct of the parties. For example obtaining cash through automatic teller
machine.

Quasi contract: In case of Quasi Contract there will be no offer and acceptance
so, there will be no contractual relations between the partners. Such a contract
which is created by virtue of law is called ‘Quasi Contract’. Sections 68 to 72 of
Contract Act read about the situations where court can create Quasi Contract.

< Sec. 68: When necessaries are supplied

< Sec. 69: When expenses of one person are paid by another person.

< Sec. 70: When one party is benefited by the activity of another party.
% Sec. 71: In case of finder of lost tools.

< Sec. 72: When payment is made by mistake or goods are delivered by
mistake.

Example: A's husband is no more. She is very poor and therefore not capable of
meeting even the cost of cremation of her husband. B, one of her relatives,
understands her position and spends his own money for cremation, It is done so
without A's request. Afterwards B claims his amount from A where A refuses to
pay. Here Court applies Sec. 68 and creates a Quasi Contract between them.
Chowal vs. Cooper.

E—Contract: An e—contract is one, which is entered into between two parties via
the internet.

1.7.2 Classification of Contracts according to Nature of Consideration

On this base, Contracts are of two types namely Bilateral Contracts and Unilateral
Contracts.

Bilateral Contracts: 1f considerations in both directions are to be moved after the
contract, it is called Bilateral Contract. For example, a Contract was formed
between X and Y on Ist Jan. According to which X has to deliver goods to Y on
3rd Jan and Y has to pay amount on 3rd Jan. It is a bilateral contract.

Unilateral Contract: If a consideration is to be moved in one direction only after
the Contract, it is called Unilateral Contract. For example, A has lost his purse and
B is its finder. There after B searches for A and hands it over to A. Then A offers
to pay ¥ 1000/- to B to which B gives his acceptance. Here, after the Contract
consideration moves from A to B only. It is Unilateral Contract.
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An offer is made with a view to obtaining the assent of the offeree to the proposed act
or abstinence. In Example (i) Anna is making an offer to sell a book with a view to
obtaining the assent of Begum. Similarly, in Example (ii), Amin is making an offer to
Bedi with a view to obtaining Bedi’s assent thereto.

1.9.1 Modes of Making an Offer

An offer can be made by any act or omission of party proposing by which he intends
to communicate such proposal or which has the effect of communicating it to the other
(s.3). An offer can be either expressed or implied, and specific or general.

e Express offer: It means an offer made by words (whether written or oral). The
written offer can be made by letters, telegrams, telex messages, advertisements,
etc. The oral offer can be made either in person or over telephone.

e Implied offer: It is an offer made by conduct. It is made by positive acts or signs
so that the person acting or making sign means to say or convey something.
However, silence of a party can, in no case, amounts to offer by conduct.

e Offer by abstinence: An offer can also be made by a party by omission to do
something. This includes such conduct or forbearance on one’s part that the other
person takes it as his willingness or assent. '

e Specific and general offers: An offer can be made either to (i) A definite person
or a group of persons, or to (ii) the public at large. An offer made either to a
definite person or a group of persons is a specific offer. The specific offer can be
accepted by that person to whom it has been made. Thus, if a real estate company
offers to sell a flat to Amar at a certain price, then it is only Amar who can accept
it. The offer made to the public at large is a general offer. A general offer may be
accepted by any one by complying with the terms of the offer. The celebrated case
of Carlill v Carbolic Smoke Ball Co (1813) 1 Q.B.256 is an excellent example of
a general offer.

® Philosophy underlying general offers: General offer creates for the offeror a
liability in favour of any person who happens to fulfill the conditions of the offer.
It is not at all necessary for the offeree to be known to the offeror at the time.
When the offer is made; he may be a stranger, but by complying with the
conditions of the offer, he is deemed to have accepted the offer.

e Implied offer: An offer, implied from the conduct of the parties or from the
circumstances of the case, is known as implied offer.

Some examples of different types of offers:

(i) A real estate company proposes, by a letter, to sell a flat to Rajiv at a certain price.
This is an offer by an act by written words (i.e., letter). This is also known as an
express offer.

(i) If the company proposes, over telephone, to sell the flat to Rajiv at a certain price
then this is an offer by an act (by oral words). This is an express offer.

(iii) A company owns a fleet of motor boats for taking people from Mumbai to Goa.
The boats are in the waters at the Gateway of India. This is an offer by conduct to
take passengers from Mumbai to Goa. Even if the in-charge of the boat does not
speak or call the passengers, the very fact that the motor boat is in the waters near
Gateway of India signifies company’s willingness to do an act with a view to
obtaining the assent of other(s) (i.e., would-be passengers). This is an example of
an implied offer.













































prosperous one which actually was not the case. Held, the suppression of truth
amounted to fraud [Peek v. Gurney (1873) 6 H.L.377].

However, a mere expression of opinion, puffery or flourishing description does not
amount to a fraud.

Example: (1) ‘A’ a seller of a vintage car says that the car is a ‘beauty’. It is merely
A’s opinion. But in case he says that the car is worth ¥ 5 lakhs whereas he paid only ¥
2 lakhs for it, then he has misstated a fact which may amount to fraud or simple
misrepresentation.

(i1) A company issued a prospectus giving false information about the unbounded
wealth of Nevada. A person buys shares on the faith of such information. Later he
wants to avoid the contract. He can avoid the contract since the false representation in
the prospectus amounts to fraud (Reese River Silver Minning Co v Smith (1869) LR. 4
H. [664)).

1.14.5 Consequences of Fraud and Misrepresentation [s.19]

The party aggrieved or wronged has two remedies viz., (i) he can avoid the
performance of the contract (ii) he can insist that the contract shall be performed and
that he shall be put in the position in which he would have been if the representation
made had been true. In case of fraud he has an additional remedy, i.e., he can sue for
damages.

Exceptions 10 the principle that the party aggrieved or wronged by misrepresentation
cannot claim damages. The directors of a company are liable in damages under s.62 of
the Companies Act, 1956, even for misstatements, i.e., misrepresentation jn the
prospectus issued by the company inviting public for subscription. Also where there
exists a confidential relationship between the parties (such as solicitor and client), and
negligent representation is made by one to the other then the aggrieved party may
claim damages.

1.14.6 Difference between Fraud and Misrepresentation
The following are the points of difference between the two:

e [n case of fraud, the party making false or untrue representation makes it with the
intention to induce the other party to enter into a contract. Misrepresentation, on
the other hand, is innocent i.e., without any intention to deceive or to gain an
advantage.

e Both fraud and misrepresentation make a contract voidable at the option of the
party wronged. But in case of fraud, the party defrauded gets the additional
remedy of suing for damages caused by such fraud. In case of misrepresentation
generally the only remedies are rescission and restitution.

e In case of fraud, the defendant cannot take the plea that the plaintiff had the means
of discovering the truth or could have done so with ordinary diligence. In case of
misrepresentation it could be a good defense.

Cases of fraud or misrepresentation in which the contract is not voidable. There
are two exceptions to the principle that the party aggrieved or wronged can avoid the
contract. Firstly, where the party whose consent was caused by fraud or
misrepresentation had the means of discovering the truth with ordinary diligence.
Secondly, where the party after becoming aware of the fraud or misrepresentation
takes a benefit under the contract or in some way affirms it.
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How safe are oral contracts?
Define offer and distinguish between offer and invitation to offer.

How is an offer made? Explain an implied offer, a specific offer, a general offer,
a counter-offer?

If the special conditions forming part of an offer are contained in a document
which is delivered after the contract is complete, is the other party (say a
customer) bound by them?

What are the reasons due to which the offer lapses or is revoked? If no time is
fixed by the offeror within which the offer is to be accepted does the offer remain
open for an indefinite period of time?

When is an offer said to be accepted? In which way acceptance of offer may be
made?

. Comment: (i) “Acceptance must be absolute and qualified”? (ii) “A mere mental

acceptance is no acceptance”. (iii) “Acceptance must be according to the mode
prescribed by the offeror”? (iv) “A mere mental acceptance not evidenced by
words or conduct is in the eye of law no acceptance™.

Discuss the rules regarding communication of offer and acceptance.

Who is competent to contract? What determines enough maturity to make a
contract? Can anyone enter into a contract?

. When does mental incompetence prohibit a valid contract? Is minor competent to

contract?
What is coercion? State its effect on the validity of a contract.

What is undue influence? When is it presumed as regards persons in particular
relationships?

. On whom does lie the burden of proving that contract (i) was, or (ii) was not

induced by undue influence?

. What is fraud? What are the essential elements or conditions necessary for its

existence?

What is “mistake” as it affects the validity of a contract? What are the
consequences of a mistake on contracts?

What is meant by ‘unilateral mistake’?
Are there any exceptions to the rule “No consideration, No contract”.

The term consideration is used in the sense of ‘quid pro quo’ or ‘something in
return’. Does this ‘something’ to be necessarily in terms of money? Illustrate your
answer.

What are the cases in which consideration and object of an agreement are
untawful, thereby making it unenforceable?

What is an illegal agreement?

Certain agreements, which are against public policy, have been declared to be
void by law. Enumerate them and illustrate.

Explain the meaning of a contingent contract.

Distinguish between a wagering agreement and a contingent contract.
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2 27. What are quasi contracts? Enumerate the quasi-contracts dealt with under the
Business Law Indian Contract Act, 1872.

28. What do you understand by quantum meruit? When does the claim on quantum
meruit arise?

Check Your Progress: Model Answer
1. Promissory

2. Bilateral Contract

3. Unenforceable contract
4. Proposal

5. Undue influence

6. Quasi-contract
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2.0 AIMS AND OBJECTIVES
After studying this lesson, you should be able to:
® Understand the meaning of performance of contracts and who must perform the
Promise under a Contract
® Discuss the rules regarding the time, place and manner of performance of
contracts
e Describe reciprocal promises and appropriation of payments
e Explain assignment of contracts
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he thereby lose his rights under the contract. For example. A contracis to deliver 1o B.
100 tons of basmati rice at his warehouse. on 6 December 2015. A takes the goods to
B's place on the due date during business hours. but B. without assigning any good
reason. refuses to take the delivery. Here, A has performed what he was required to
perform under the coniract. It is a case of attempted performance and A is not
responsible for non-performance of B. nor does he thereby lose his rights under the
contract.”

2.4 RULES REGARDING THE TIME, PLACE AND
MANNER OF PERFORMANCE OF CONTRACTS
[SS.46-50]

These rules are mentioned as foliows:

(i) Where the time for performance has been specified and the promisor has
undertaken to perform it without application by the promisee, the promisor must
perform on the day fixed during the usual business hours and at the place at which
the promise ought to be performed. A promises to deliver goods to B at his
warehouse on 15th July. A offers to deliver the goods at B’s warehouse but after
the usual hours for closing it. The performance of A is not valid.

(i) Where the time of performance is not specified and the promisor agrees to
perform without a demand from the promisee, the performance must be made
within a reasonable time. What is a reasonable time is, in each particular case, a
question of fact.

(iii) Where a promise is to be performed on a certain day, and the promisor has not
undertaken to perform it without application by the promisee, the promisee must
apply for performance at a proper place and within the usual business hours. What
is a proper time and place is, in each particular case, a question of fact.

(iv) When a promise is to be performed without application by the promisee and no
place is fixed for its performance, the promisor must apply to the promisee to
appoint a reasonable place for the performance of the promise, and perform it at
such place. A undertakes to deliver 1,000 kilos of Jute to B on a fixed day. A must
apply to appoint a reasonable place for the purpose of receiving it and must
deliver it to him at such place.

(v) The performance of any promise may be made in any manner or at any time
which the promisee prescribes or sanctions.

Examples:

() A owes B X 2,000. B accepts some of A’s goods in deduction of the debt. The
delivery of the goods operates as a part payment.

(ii) B owes A X 2,000. A desires B to pay the amount to A’s account with C, a banker.
B, who also banks with C orders the amount to be transferred from his account to
A’s credit and this is done by C. Afterwards and before A knows of the transfer, C
fails. There has been a good payment by B.

(iii) A, a shopkeeper desires B, a customer who owes him ¥ 1,000 to send him a
cheque for T 1,000 by post. The debt is discharged as soon as B puts into the post
a letter, containing the cheque addressed to A.















2.11 QUESTIONS FOR DISCUSSION berformance of Contraer

I. Briefly explain performance of contracts.

Who must perform the Promise under a Contract?

Discuss the contracts which need not be performed.

B

Summarise the rules regarding the time, place and manner of performance of
contracts.

5. What is a reciprocal promise. Into how many groups reciprocal promises may be
divided? Summarise the rules concemning performance of different kinds of

reciprocal promises.
6. Explain (i) Novation, (ii) assignment of contracts?

7. What are the different modes of discharge of contracts? Explain the discharge of
contract by performance or tender.

8. (i) Explain the concept of “subsequent impossibility™ as a mode of discharge of
contract.

9. “Impossibility of performance is, as a rule, not an excuse for non-performance of
a contract”. Discuss.

10. Discuss the consequences of non-performance of a valid contract.

11. When does a contract discharge by operation of law?

Check Your Progress: Model Answer
1. Contract
2. Promise
3. Promisee
4. Tender
5. Mutual and dependent
6. Application
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the breach and the contract price, i.e., ¥ 200. (ii) A contracts to buy B’s ship for ¥
2,00,000 but breaks his promise. A must pay to B by way of compensation the
excess, if any, of the contract price over the price which B can obtain for the ship
at the time of the breach of promise.

The ordinary damages cannot be claimed for any remote or indirect loss or
damages by reason of the breach. The ordinary damages shall be available for any
loss which arises naturally in the usual course of things.

A railway passenger’s wife caught cold and fell ill due to her being asked to get
down at a place other than the railway station. In a suit by the plaintiff against the
railway company, held that damages for the personal jnconvenience of the
plaintiff alone could be granted, but not for the sickness of the plaintiff’s wife,
because it was a very remote consequence.

What is the most common remedy for breach of contracts? The usual remedy for
breach of contracts is suit for damages. The main kind of damages awarded in a
contract suit is ordinary damages. This is the amount of money to compensate the
aggrieved party. The idea is to compensate the aggrieved party for the loss he has
suffered as a result of the breach of the contract.

Special Damages: These damages are claimed in case of loss of profit, etc. When
there are certain special or extraordinary circumstances present and their existence
is communicated to the promisor, the non-performance of the promise entitles the
promisor to not only the ordinary damages but also damages that may result
therefrom. The communication of the special circumstances is a prerequisite to the
claim for special damages.

Examples: (i) ‘A’ a builder, contracts to erect and finish a house by the first of
January, in order that B may give possession of it at that time to C, to whom B has
contracted to let it. A is informed of the contract between B and C. A builds the
house so badly that before the 1st of January it falls down and had to be rebuilt by
B, who in consequence loses the rent which he was to have received from C, and
is obliged to make compensation to C for the breach of his contract. A must make
compensation to B for the cost of rebuilding the house, for the rent lost and for the
compensation made to C.

(ii) A delivers to B, a common carrier, a machine to be conveyed without delay to
A’s mill, informing B that his mill is stopped for want of the machine. B
unreasonably delays the delivery of the machine and A, in consequence, loses
a profitable contract with the government. A is entitled to receive from B, by
way of compensation, the average amount of profit which would have been
made by the working of the mill during the time that delivery of it was
delayed. But, however, the loss sustained through the loss of the government
contract cannot be claimed.

(iii) X’s mill was stopped due to the breakdown of a shaft. He delivered the shaft
to Y, a common carrier, to be taken to a manufacturer to copy it and make a
new one. X did not make known to Y that delay would result in a loss of
profits. By some neglect on the part of Y the delivery of the shaft was delayed
in transit beyond a reasonable time. As a result, the mill remained idle for a
longer time than otherwise would have been, had the shaft been delivered in
time. Held, Y was not liable for loss of profits during the period of delay as
the circumstances communicated to Y did not show that a delay in the
delivery of the shaft would entail loss of profits to the mill. [Hadley vs.
Baxendale].

71
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gﬁ ess L 15, Explain the circumstances under which a surety may be discharged from the
emess Law liability by the conduct of the creditor.

16. Define the contract of ‘Indemnity’. Describe the rights of the indemnifier and the
indemnity-holder.

17. “Indemnity is not necessarily given by repayment after payment. Indemnity
requires that the party to be indemnified shall never be called upon to pay.”
Discuss.

Check Your Progress: Model Answer
. Breach of contract
2. Compensation

[njunction

[UP]

Surety
Indemnity

S s

Quantum meruit
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return of the goods lost, the finder may sue for such reward and may retain the
goods until he receives it.

2. Right 1o sell (s.169): When a thing which is commonly the subject of sale is lost,
if the owner cannot with reasonable diligence be found or if he refuses, upon
demand, to pay the lawful charges of the finder, the finder may sell it. (i) when the
thing is in danger of perishing or of losing the greater part of its value; (ii) when
the lawful charges of the finder in respect of the thing found, amount to two-third
of its value.

4.6 DEFINITION OF PLEDGE OR PAWN

Section 172, defines a pledge as the bailment of goods as security for payment of a
debt or performance of a promise. The person, who delivers the goods as security, is
called the ‘pledgor’ and the person to whom the goods are so delivered is called the
‘pledgee’. The ownership remains with the pledgor. It is only a qualified property that
passes to the pledgee. He acquires a special property and lien which is not of ordinary
nature and so long as his loan is not repaid, no other creditor or ‘authority’ can take
away the goods or its price. Thus, in Bank of Bihar vs. State of Bihar and Ors. (1971)
Company Cases 591, where sugar pledged with the Bank was seized by the
Government of Bihar, the Court ordered the State Government of Bihar to reimburse
the bank for such amount as the Bank in the ordinary course would have realised by
the sale of sugar seized.

Delivery essential: A pledge is created only when the goods are delivered by the
borrower to the lender or to someone on his behalf with the intention of their being
treated as security against the advance. Delivery of goods may, however, be actual or
constructive. It is constructive delivery where the key of a godown (in which the
goods are kept) or documents of title to the goods are delivered. The owner of the
goods can create a valid pledge by transferring to the creditor the documents of title
relating to the goods.

Example: A businessman pledged a railway receipt to a bank, duly endorsed. Later he
was declared bankrupt. The Official Assignee contended that the pledge of the railway
recetpt was not valid. Held, that the railway receipts in India are title to goods and that
the pledge of the railway receipt to the bank, duly endorsed, constituted a valid pledge
of the goods.

Similarly, where the goods continue to remain in the borrower’s possession but are
agreed to be held as a ‘bailee’ on behalf of the pledgee and subject to the pledgee’s
order, it amounts to constructive delivery, and is a valid pledge.

Advantages of Pledge: To a creditor, pledge is perhaps the most satisfactory mode of
creating a charge on goods. It offers the following advantages:

1. The goods are in the possession of the creditor and therefore, in case the borrower
makes a default in payment, they can be disposed of after a reasonable notice.

2. Stocks cannot be manipulated as they are under the lender’s possession and
control.

3. In the case of insolvency of the borrower, lender can sell the goods and prove for
the balance of the debt, if any.

4. There is hardly any possibility of the same goods being charged with some other
party if actual possession of the goods is taken by the lender.
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collateral security; or (ii) sell the goods pledged on giving the pledgor a reasonable
notice of sale.

In case the goods pledged when sold do not fully meet the amount of the debt, the
pledgee can proceed for the balance. If, on the other hand, there is any surplus, that
has to be accounted for to the pledgor. Before sale can be executed, a reasonable
notice must be given to the pledgor so that: (a) the pledgor may meet his obligation as
a last chance; (b) he can supervise the sale to see that it fetches the right price.

Example: A trader pledged certain goods in favour of a bank. On default to return the
loan, the bank sold the goods without giving a notice of sale to the trader as the loan
agreement specifically excluded it. Held, that such an exclusion clause is inconsistent
with the provisions of the Act and as such void and unenforceable.

However, the sale made by the pledgee without giving a reasonable notice to the
pledgor is not void, i.e., cannot be set aside. The pledgee will be liable to the pledgor
for the damages.

In addition to the rights mentioned in s.176, a pledgee has the following rights:

1. It is the duty of the pledgor to disclose any defects or faults in the goods pledged
which are within his knowledge. Similarly, if the goods are of an abnormal
character, say explosives or fragile, the pledgee must be informed. In case the
pledgor fails to inform such faults or abnormal character of the goods pledged,
any damage as a result of non-disclosure shall have to be compensated by the
pledgor.

2. The pledgee has a right to claim any damages suffered because of the defective
title of the pledgor.

3. A pledgee’s rights are not limited to his interests in the pledged goods. In case
damage to the goods or their deprivation by a third party, he would have all such
remedies that the owner of the goods would have against them. In Morvi
Mercantile Bank Ltd vs. Union of India, the Supreme Court held that the bank
(pledgee) was entitled to recover not only T 20,000 — the amount due to it, but the
full value of the consignment, i.e., T 35,000. However, the amount over and
above his interest is to be held by him in trust for the pledgor.

4. Pawnee’s right of retainer [s.173]: The pawnee may retain the goods pledged, not
only for payment of the debt or the performance of the promise, but for the
interest of the debt and all necessary expenses incurred by him in respect of the
possession or for the preservation of the goods pledged. However, s.174 provides
that the pawnee shall not, in the absence of a contract to that effect, retain the
goods pledged for any debt or promise other than the debt or promise for which
they are pledged; but such contract, in the absence of anything to the contrary,
shall be presumed in regard to subsequent advances made by the pawnee.

5. A pledgee has a right to recover any extraordinary expenditure incurred for the
preservation of the goods pledged (s.175).

Duties of a Pledgee: (1) The pledgee is required to take as much care of the goods
pledged to him as a person of ordinary prudence would, under similar circumstances,
take of his own goods, of a similar nature. (2) The pledgee must not put the goods to
an unauthorised use. (3) The pledgee is bound to return the goods on payment of the
debt. (4) Any accruals to the goods pledged belong to the pledgor and should be
delivered accordingly. Thus, if the security consists of equity shares and the company
issues bonus shares to the equity shareholders, the bonus shares are the property of the
pledgor and not the pledgee.
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4.10 LESSON END ACTIVITY Baiiment and Pledae

Discuss the following cases with your classmates:

1. A customer entrusts certain important documents for safe custody to his bank. The
bank keeps the documents in a wooden box. Later it is found that the documents
were destroyed by white ants. What is the bank’s liability to the customer? [Hint:
Ss. 151-152]

‘A’ consigned goods by Railways. The consignment, at the time of delivery, was
found damaged. After obtaining a certificate of damages from the Railway
Officer, ‘A’ claimed from the Railways compensation of ¥ 2,300. The general
Manager of the Railways sent him a cheque for ¥ 1,300 in full and final
settlement. The cheque was encashed, but after a lapse of sometime. ‘A’ claimed
that the payment had satisfied only a part of his claim and demanded payment of
the balance. Discuss the claim of ‘A’ for payment of the balance amount. [Hins: A
shall have no claim against Railways. |

to

4.11 KEYWORDS

Bailment: 1t is the delivery of goods by one person to another for some purpose, upon
a contract that they shall, when the purpose is accomplished, be returned or otherwise
disposed of according to the directions of the person delivering them.

Lien: 1t is a right in one person to retain that which is in his possession, belonging to
another, until some debt or claim is settied.

Pledge: 1t is the bailment of goods as security for payment of a debt or performance of
a promise.

4.12 QUESTIONS FOR DISCUSSION

I, Define bailment. What are the requisites of a contract of bailment? Explain.

2. Distinguish between ‘gratuitous bailment’ and ‘bailment for hire’.
3. Comment:

i. “Bailor is liable to the bailee for loss caused by faults in the goods bailed
whether the bailor was aware of the same or not.”

ii. “Bailor must compensate the bailee for all expenses.”

iii. “Bailee’s right of lien is a particular lien and does not extend to other goods of
the bailor in his possession.”

iv. “The finder of lost goods has no right to file a suit for recovery of expenses
incurred by him for finding out the true owner.” Discuss.

Discuss the characteristics of a pledge.
What are the respective rights and duties of a pawnor and a pawnee?

When is a pledge created by non-owners valid?

NS R

When a pledgor fails to redeem his pledge, what rights does the pledgee have in
the pledge?

8. “Every pledge is a bailment, but every bailment is not a pledge”. Discuss.
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Check Your Progress: Model Answer
l.

Bailee
Bailor
Goods
Lien
Pledge
Pledgee
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of dealing by a broker is to make entries of the terms of contract in a book, called the
memorandum book and to sign them. He then sends the particulars of the same to both
parties. The document sent to the seller is called the sold note and the one sent buyer
is called the bought note. A factor is a mercantile agent who is entrusted with the
possession of goods with an authority to sell the same. He can even sell the goods on
credit and in his own name. He is also authorised to raise money on their security. A
factor has a general lien on the goods in his possession. A factor, however, cannot
barter the goods, unless expressly authorised to do. Also, he cannot delegate his
authority.

A commission agent is agent who is employed to buy or sell goods or transact
business. The remuneration that he gets for the purpose is called the commission. A
commission agent 1s not liable in case the third party fails to carry out the agreed
obligation. A commission agent may have possession of the goods or not. His lien in
case of goods in his possession is a particular lien. A del credere agent is one who, in
consideration of an extra remuneration, called a del credere commission, guarantees
the performance of the contract by the other party. A del credere agent thus occupies
the position of a guarantor, as well as of agent. He is normally appointed in case of
deals with foreign nationals, about whom the principal may know nothing.

An auctioneer is agent appointed to sell goods by auction. He can deliver the goods
only on receipt of the price. An auctioneer can recover the price from the highest
bidder (i.e., the buyer) by filing a suit in his own name. In any case, an auctioneer
can sell only by public auction and not by a private contract. His position differs from
a factor inasmuch as the auctioneer has a particular lien, whereas the factor has a
general lien.

Though the relationship between banker and customer is ordinarily that of debtor and
creditor, he acts as his agent when he buys or sells securities on his behalf. Similarly,
when he collects cheques, bills, interest, dividends, etc., or when he pays insurance
premium out of customer’s account, as per customer’s mandate, he acts as his agent.

A Pakka adatia is a person who guarantees the performance of the contract, not only to
his principal but also to the broker (shroff) on the other side. A peculiarity of pakka
adatia is that he can himself perform the contract instead of offering it to the third
party. A Katcha Adatia, on the other hand, does not guarantee the performance of the
contract. However, he guarantees the performance on the part of the principal. Thus,
he will be responsible to the other broker or shroff who contracts on behalif of the
other party, in case of non-performance by his principal.

An indentor is a commission agent, who for a commission procures a sale or a
purchase on behalf of his principal, with a merchant in a foreign country. Such agent
gets commission at the rates mentioned in the indent.

5.4.3 Non-mercantile or Non-commercial Agents

Some of the agents in this category are: wife, estate agent, counsels (advocates),
attorneys. The following principles provide guidelines as regards wife as agent of her
husband:

(i) If the wife and husband are living together and the wife is looking for necessaries,
she is agent. But this presumption may be rebutted and the husband may escape
liability if he can prove that:

(a) he had expressly forbidden his wife from purchasing anything on credit or
from borrowing money,

(b) goods, purchased were not necessaries,
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(¢) he had given sufficient money to his wife for purchasing necessaries, or
(d) the trader had been expressly told not to give credit to his wife.

(i) Where the wife lives apart from the husband, through no fault of hers, the husband
is liable to provide for her maintenance. If he does not provide further
maintenance, she has an implied authority to bind the husband for necessaries, i.e.,
he would be bound to pay her bills for necessaries. But where the wife lives apart
under no justifiable circumstances, she is not her husband’s agent and thus cannot
bind him even for necessaries.

5.4.4 Sub-agent and Substituted Agent (Ss. 190-195)

The general rule is that agent cannot appoint agent. The governing rule is enshrined in
a maxim ‘a delegate cannot further delegate’. Agent being a delegate cannot transfer
his duties to another. The principle underlying the rule is that the principal engages
agent ordinarily on personal consideration and thus may not have the same confidence
in the person appointed by the agent. Hence, sub-agency is not generally recognised.
However, s.190 deals with the circumstances as to when and how far agent can
delegate his duties. Agent may appoint agent in the following circumstances: (i) where
expressly permitted by the principal; (ii) where the ordinary custom of the trade
permits delegation; (ii1) the nature of agency is such that it cannot be accomplished
without the appointment of a sub-agent; (iv) where the nature of the job assigned to
the agent is purely clerical and does not involve the exercise of discretion, e.g., if
Anthony is appointed to type certain papers, because of lack of time, he assigns the
job to another equally competent typist Bharat, the delegation is valid; (v) in an
unforeseen emergency.

Under the above-mentioned circumstances stipulated by s.190, if agent appoints
another person in the matter of the agency, that other person may assume the position
of either a sub-agent or a substituted agent. Section 91 states that a sub-agent is a
person employed by and acting under the control of the original agent in the business
of agency. Since the sub-agent is appointed by the act and under the control of the
agent, there is no privity of contract between the sub-agent and the principal. The sub-
agent, therefore, cannot sue the principal for remuneration and, similarly the principal
cannot sue the sub-agent for any moneys due from him. Each of them can proceed
against his immediate contracting party, viz, the agent except where the sub-agent is
guilty of fraud. In that case the principal has a concurrent right to proceed against the
agent and the sub-agent. A sub-agent properly appointed, however, can represent the
principal and bind him for his acts as if he were agent originally appointed by the
principal. But where agent, without having the authority to do so, has appointed a sub-
agent, the principal is not represented by or responsible for the acts of such a sub-
agent. The sub-agent can only bind the agent by contracts entered into with third
parties.

Where agent appoints or names another person for being appointed as agent in his
place, such person is called a substituted agent (s.194).

Examples: (i) Amar directs Bharat, his solicitor, to sell his estate by auction and to
employ an auctioneer for the purpose. Bharat names Cooper, an auctioneer, to conduct
the sale. Cooper is not a sub-agent, but is Amar’s agent for the conduct of the sale.

(ii) Amar authorises Bharat, a merchant in Calcutta, to recover the money due to Amar
from Cooper and Co. Bharat instructs Dalip, a solicitor to take proceedings against
Cooper and Co., for the recovery of the money. Dalip is not a sub-agent but is a
solicitor for Amar.



5.5 DUTIES AND RIGHTS OF AGENT

5.5.1 Duties of Agent

The duties of agent towards his principal are:

1.

To conduct the business of agency according to the principal’s directions (s.211).
The duty of the agent must be literally complied with, i.e., the agent is not
supposed to deviate from the directions of the principal even for the principal’s
benefit. 1f he does so, any loss occasioned thereby shall have to be borne by the
agent, whereas any surplus must be accounted for to the principal.

Examples: (i) Anil is directed by his principal to warehouse the goods at a
particular warehouse. He warehouses a portion of the goods at another place,
equally good but cheaper. The goods are destroyed by fire. Anil, the agent, is
liable to make good the loss.

(ii) A principal instructs his agent to deliver goods only against cash but the agent
delivers them on credit. In such a case the agent would be liable for the price
which the purchaser fails to pay.

In the absence of instructions from the principal, however, the agent should follow
the custom of the business at the place where it is conducted.

Example: Amar, agent, engaged in carrying on for Bharat a business in which it is
the custom to invest from time to time, at interest, the money which may be in
hand, omits to make such investment. Amar must make good to Bharat the interest
usually obtained by such investment.

The agent should conduct the business with the skill and diligence that is
generally possessed by persons engaged in similar business, except where the

- principal knows that the agent is wanting in skill (s.212).

Examples: (i) Where a lawyer proceeds under a wrong section of law and thereby
the case is lost, he shall be liable to his client for the loss.

(ii) Amar, agent for the sale of goods, having authority to sell on credit, sells to
Bhagat on credit, without making the proper and usual enquiries as to the solvency
of Bhagat. Bhagat, at the time of such sale, is insolvent. Amar has to compensate
his principal in respect of any loss thereby sustained.

(iil) Amar, an insurance broker, employed by Bharat to effect an insurance on a
ship, omits to see that whether the usual clauses are inserted in the policy. The
ship is afterwards lost. In consequence of the omission of the clauses nothing can
be recovered from the underwriters. Bharat is bound to make good the loss to
Amar.

To render proper accounts (s.213). The agent has to render proper accounts. If the
agent fails to keep proper accounts of the principal’s business, everything
consistent with the proved facts will be presumed against him. Rendering of
accounts does not mean showing the accounts, but maintaining proper accounts
supported by vouchers.

To communicate with the principal in case of difficulty (s.214). It is the duty of
agent, in case of difficulty, to use all reasonable diligence, in communicating with
his principal and in seeking to obtain his instructions. In case of emergency,
however, the agent can do all that a reasonable man would, under similar
circumstances, do with regard to his own business. He becomes agent by
necessity.
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therefore, retain sums received by him in one business for his commission or
remuneration in another business on behalf of the same principal.

Right of lien (s.221). In the absence of any contract to the contrary, agent is
entitled to retain goods, papers and other property, whether movable or
immovable of the principal received by him, until the amount due to himself for
commission, disbursements and services in respect of the same has been paid or
accounted for to him. This lien of the agent is a particular lien confined to all
claims arising in respect of the particular goods and property. By a special
contract, however, agent may get a general lien extending to all claims arising out
of the agency. Since, the word ‘lien’ means retaining possession; it can be enjoyed
by the agent only where the goods or papers are in actual or constructive
possession of the agent. The right of lien will, therefore be lost where he parts
with the possession of goods or papers. But if the possession is obtained from the
agent by fraud or unlawful means, his lien is not affected by the loss of
possession.

Right of stoppage in transit. The agent can stop the goods while in transit in two
cases: (a) Where he has purchased goods on behalf of the principal either with his
own funds, or by incurring a personal liability for the price, he stands towards the
principa! in the position of an unpaid seller. Like an unpaid seller, he enjoys the
right of stopping the goods in transit if in the meantime the principal has become
insolvent. (b) Where agent holds himself liable to his principal for the price of the
goods sold, for example, del credere agent, he may exercise the unpaid seller’s
right of stopping the goods in transit in case of buyer’s insolvency.

Right of indemnification (Ss. 222-224). The principal is bound to indemnify
agent against the consequences of all lawful acts done by the agent in exercise of
authority conferred on him.

Examples: (i) John, at Singapore, under instructions from Amin at Calcutta,
contracts with Cooper to deliver certain goods to him. Amin does not send the
goods to John and Cooper sues John for breach of contract. John informs Amin of
the suit and Amin authorises him to defend the suit. John defends the suit and is
compelled to pay damages and costs and incurs expenses. Amin is liable to John
for such damages, cost and expenses.

(ii) Bharat, a broker at Calcutta, by the order of Amin, a merchant there, contracts
with Cooper for the purchase of 10 casks of oil for Amin. Afterwards Amin
refuses to receive the oil and Bharat sues Cooper. Bharat informs Amin, who
repudiates the contract altogether. Bharat defends, but unsuccessfully and has to
pay damages and costs and incur expenses. Amin would be liable to Bharat for
such damages, costs and expenses.

Section 223 further provides that agent shall have a right to be indemnified against
consequences of acts done in good faith.

Example: B, at the request of A, sells goods in the possession of A, but which A
had no right to dispose of. B does not know this and hands over the proceeds of
the sale to A. Afterwards C, the true owner of goods, sues B and recovers the
value of the goods and costs. A is liable to indemnify B for what he has been
compelled to pay to C and for B’s own expenses, provided C has acted in good
faith and he had no knowledge that the goods did not belong to A.

However, it must be remembered that agent cannot claim indemnification for
criminal act, even though the principal had agreed to do so (s.224).
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Examples: (i) A employs B to beat C and agrees to indemnify him against all
consequences of that act. B thereupon beats C and has to pay damages to C for so
doing. A is not liable to indemnify B for those damages.

(i1) B, the proprietor of a newspaper, publishes, at A’s request, a libel (defamation
in writing) upon C in the paper and A agrees to indemnify B against the
consequences of the publication and all costs and damages of any action in respect
thereof. B is sued by C and has to pay damages and also incurs expenses. A is not
liable to B on the indemnity.

6. Right to compensation for injury caused by principal’s neglect (5.225). The
principal must make compensation to his agent in respect of injury caused to such
agent by the principal’s neglect or want of skill.

Example: A employs B as a bricklayer in building a house and puts up the
scaffolding himself. The scaffolding is unskillfully put up and B is in
consequences hurt. A must make compensation to B.

5.6 PRINCIPAL’S DUTIES TO THE AGENT AND HIS
LIABILITY TO THIRD PARTIES

5.6.1 Duties of a Principal

The rights of agent are in fact the duties of the principal. Thus a principal is (i) bound
to indemnify the agent against the consequences of all lawful acts done by such agent
in exercise of the authority conferred upon him (5.222); (ii) liable to indemnify agent
against the consequences of an act done in good faith, though it causes an injury to the
rights of third persons (s.223); (iii) bound to compensate his agent in respect of injury
caused to such agent by the principal’s neglect or want of skill (s.225).

The principal is, however, not liable for acts which are criminal in nature though done
by the agent at the instance of the principal (5.224).

5.6.2 Liability of Principal to Third Parties

1. Agent being a mere connecting link binds the principal for all his acts done within
the scope of his authority (5.226).

Example: A, being B’s agent with authority to receive money on his behalf,
receives from C a sum of money due to B. C is discharged of his obligation to pay
the sum in question to B.

2. The principal is liable for the acts of the agent falling not only within the actual
authority but also within the scope of his apparent or ostensible authority.

3. Where agent exceeds his authority and the part of what he does, which is within
his authority, can be separated from the part which is beyond his authority, so
much only of what he does as is within his authority, is binding as between him
and the principal (5.227).

Example: A, being the owner of a ship and cargo, authorises B to procure an
insurance for ¥ 4,000 on the ship. B procures a policy of ¥ 4,000 on the ship and
another for the like sum on the cargo. A is bound to pay the premium for the
policy on the ship, but not the premium for the policy on the cargo.

However, where agent does more than he is authorised to do and what he does
beyond the scope of his authority cannot be separated from what is within it, the
principal is not bound by the transaction (s.228).



Example: Agent is authorised to draw a bill for T 5,000 but he draws a bill for ¥
10,000, the principal will not be liable even to the extent of T 5,000,

4. The principal will be liable even for misrepresentations made or frauds committed
by agent in the business of agency for his own benefit. But misrepresentations
made or frauds committed by agents in matters beyond their authority do not
affect their principals (s.238).

Examples: (i) A, being Bs agent for the sale of goods, induces C to buy them by
a misrepresentation, which he was not authorised by B to make. The contract is
voidable, as between B and C, at the option of C.

(1) A, the captain of B’s ship, signs bills of lading without having received on
board the goods mentioned therein. The bills of lading are void as between B and
the pretended consignor.

5. The principal remains liable to the third parties even where his name was not
disclosed. The third parties, on discovering his name, can proceed against him on
the contract.

6. The principal is bound by any notice or information given to the agent in the
course of business transacted by him.

7. The lability of the principal continues even in cases where agent is held
personally liable. Section 223 provides an option to the third parties to either sue
the principal or agent or both.

5.6.3 Undisclosed Principal

Where agent, though discloses the fact that he is agent working for some principal,
conceals the name of the principal, such a principal is called an undisclosed principal.
The liability of an undisclosed principal is similar to that of a disclosed principal
unless there is a trade custom making the agent liable. However, the undisclosed
principal must exist and must also be the principal at the time the contract is made. He
cannot be brought into existence as a principal after the contract has been concluded.

5.6.4 Concealed Principal

Where agent conceals not only the name of the principal but the very fact that there is
a principal, the principal is called a concealed principal. In such a case, the third
parties are not aware of the existence of the principal and regard the agent as the
person contracting for himself. The third parties, thus, must look to the agent for
payment or performance and the agent may sue or be sued on the contract. Legal
position in this regard is as follows:

1. If the principal wishes to intervene, he may require the performance of the
contract, but the other party has, as against him (principal), the same rights as he
would have had as against the agent if the agent has been principal (s.231 para 1).

2. Para II of s.231 provides that in such a case, if the principal discloses himself
before the contract is completed the other contracting party may refuse to fulfil the
contract, if he can show that if he had known who was the principal in the
contract, or if he had known that the agent was not the principal, he would not
have entered into the contract.

3. If the principal requires performance of the contract, he can only obtain such
performance subject to the rights and obligations subsisting between the agent and
the other party to the contract.
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Example: A who owes ¥ 500 to B, sells 1,000 rupees worth of rice to B. A is
acting as agent for C in the transaction, but B has no knowledge or reasonable
ground of suspicion that such is the case. C cannot compel B to take the rice
without allowing him to set off A’s debt.

4. In contracts with a concealed principal, the agent is, in the absence of a contract to
the contrary, personally liable to the third party. The party may hold either the
agent or principal or both liable (5.223).

Example: A enters into a contract with B to sell him 100 bales of cotton and
afterwards discovers that B was acting as agent for C. A may sue either B or C, or
both for the price of the cotton.

5.7 PERSONAL LIABILITY OF AGENT

Agent is only a connecting link between the principal and third parties. Being only a
medium, he can, in the absence of a contract to the contrary, neither personally
enforce contracts entered into by him on behalf of his principal. nor is he personally
bound by them (5.230).

From the above discussion, it may be inferred that agent can enforce contracts
personally and be held bound for contracts entered into on behalf of his principal, if
there is an agreement to the effect, express or implied. Section 230 enlists the
following cases where a contract to this effect shall be presumed to exist: (1) where
the contract is made by agent for the sale or purchase of goods for a merchant resident
abroad; (2) where the agent does not disclose the name of his principal; (3) where the
principal, though disclosed, cannot be sued, for instance, where principal is a minor.
Besides, agent incurs a personal liability in the following cases:

1. Breach of warranty. Where agent acts either without any authority or exceeds his
authority, he is deemed to have committed breach of warranty of authority in
such a case. He will be held personally liable if his acts are not ratified by the
alleged principal. Further, agent will be guilty of warranty of authority even where
his authority is terminated without his knowledge, e.g., by death or lunacy of the
principal.

2. Where the agent expressly agrees to be personally bound. This sort of stipulation
may be provided particularly where principal does not enjoy much credit-
worthiness and the third parties wish to ensure the payment or performance.

3. Where agent signs a negotiable instrument in his own name. In case agent signs
a negotiable instrument without making it clear that he is signing it as agent only,
he may be held personally liable on the same. He would be personally liable as the
maker of the note, even though he may be described in the body of the note as the
agent (s.28, Negotiable Instrument Act, 1881).

4. Agent with special interest or with a beneficial interest, e.g., a factor or auctioneer,
can sue and be sued personally.

5. When agent is guilty of fraud or misrepresentation in matters which do not fall
within his authority (5.238).

6. Where trade usage or custom makes agent personally liable.

7. Where the agency is one coupled with interest.



5.8 TERMINATION OF AGENCY

5.8.1 Circumstances under which Agency Terminates or Comes
to an End (s.201)

1.

On revocation by the principal. The principal may, by notice, revoke the
authority of the agent at any time. Where the agent is appointed to do a single act,
agency may be revoked any time before the commencement of the act. In case of a
continuous agency, notice of revocation is essential to the agent as well as to the
third parties who have acted on the agency with the knowledge of the principal.

Where agency is for a fixed period of time and the contract of agency is revoked
without sufficient cause, compensation must be paid to the agent (s5.205).
However, the agency is irrevocable in two cases: (i) Where the authority of the
agent is one coupled with interest; i.e., the agent has an interest in the subject-
matter of the contract. The principal cannot revoke the authority given to his agent
after the authority has been partly exercised so far as regards such acts and
obligations already done in the agency (s.204).

Examples: (i) A gives authority to B to sell A’s land and to pay himself out of the
proceeds, the debts due to him from A. A cannot revoke this authority, nor can it
be terminated by his insanity or death.

(i) A authorises B to buy 1,000 bales of cotton on account of A and to pay for it
out of A’s money remaining in B’s hands. B buys 1,000 bales of cotton in his own
name, so as to make himself personally liablie for the price. A cannot revoke B’s
authority to pay for the cotton.

(iii) A authorises B to buy 1,000 bags of rice on account of A and to pay for it out
of A’s money remaining in B’s hands. B buys 1,000 bags of rice in A’s name, so
as not to make himself personally liable for the price. A can revoke B’s authority
to pay for the rice.

On the expiry of fixed period of time. When the agency is for a fixed period of
time, it comes to an end on the expiry of that time.

On the performance of the specific purpose. Where agent is appointed to do a
particular act, agency terminates when that act is done or when the performance
becomes impossible.

Insanity or death of the principal or agent. Death or insanity of the principal or the
agent terminates the agency. But, agent, in such a case, should take all reasonable
steps for the preservation of property, on behalf of the legal representatives of the
principal (s.209).

An agency shall also terminate in case the subject matter is either destroyed or
rendered unlawful.

Insolvency of the principal. Insolvency of the principal, not of the agent,
terminates the agency.

By renunciation of agency by the agent. 1f principal can cause termination of
agency by revocation, agent may renounce his agency by giving a sufficient notice
to that effect. Where, however, agency is for a fixed period and the agency is
renounced without a sufficient cause, the principal must be compensated (s.205).
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5.8.2 When Termination of Agency Takes Effect?

I, The termination of the authority of agent does not, so far as regard the agent, takes
effect before it becomes known to him (s.208).

2. Asregards third parties, they can continue to deal with the agent till they come to
know of the termination of the authority (s.208).

Examples: (i) A directs B to sell goods for him and agrees to give B 5%
commission on the price fetched by the goods. A afterwards, by a letter revokes
B’s authority. B, after the letter is sent, but before he receives it, sells the goods
for ¥ 100. The sale is binding on A and B is entitled to five rupees as his
commission.

(ii) A, at Chennai, by a letter directs B to sell for him some cotton lying in a
warehouse in Mumbai and afterwards, by another letter, revokes his authority
to sell and directs B to send the cotton to Chennai. B, after receiving the
second letter, enters into a contract with C, who knows of the first letter, but
not of the second. For the sale to him of the cotton C pays B the money, with
which B absconds. C’s payment is good as against A.

(iii) A directs B, his agent, to pay certain money to C. A dies and D takes out
probate to his will. B, after A’s death, but before hearing of it, pays the money
to C. The payment is good as against D, the executor.

3. The termination of the authority of agent causes the termination of authority of all
sub-agents appointed by him.

5.9 POWER OF ATTORNEY

5.9.1 Meaning

A power of attorney is defined by s.2(21) of the Stamp Act, as including “any
instrument not chargeable with a fee under the law relating to court fees for the time
being in force,” which empowers “a specified person to act for and in the name of the
person executing it”. 1t is the Powers of Attorney Act, 1882, which deals with the
subject, but does not define it. In common parlance, a power of attorney is an
instrument or a deed by which a person is empowered to act for and in the name of the
person executing it. The person executing the deed is known as the Principal or donor
and the one in whose favour it is executed is the agent, or the power agent or the
power of attorney agent.

Section 2 of the Powers Attorney Act, 1882, provides that the donee may execute any
instrument in and with his own name and signature and his own seal, where sealing is
required, by the authority of the donor of the power. And such an instrument shall be
as effectual in law as if it had been executed by the donor.

As mentioned earlier, no consideration is necessary to create agency. Therefore, the
deed of Power of Attorney may stipulate that the agent will not get any remuneration.
5.9.2 A Power of Attorney may be Special or General

If the deed conferring power by one to another relates to one single transaction, it is
known as special power of attorney. If the deed conferring power relates to several
transactions it is general power of attorney.

5.9.3 Registration

As a general rule, registration of power of attorney is not necessary but if it authorises
the donee to recover the rents of an immovable property of the donor for the donee’s






116
Business Law

e The duties of agent towards his principal are: (i) to conduct the business of agency
according to the principal’s direction is; (ii) to conduct the business with the skill
and diligence that is generally possessed by persons engaged in similar business;
(1i1) to render proper accounts; (iv) to communicate with the principal in case of
difficulty; (v) not to make secret profits; (vi) not to deal on his own account: (vii)
not to claim remuneration if he is guilty of misconduct; (viii) not to disclose
confidential information supplied to him by the principal.

® Agent has a number of rights. Some of the more important ones are: (i) right to
remuneration; (i1) right of lien; (iii) right of stoppage in transit; (iv) right of
indemnification; (v) right to compensation for injury caused by principal’s
neglect.

e The relationship of agency may be terminated in a number of ways. These are: (i)
on revocation of agent’s authority by the principal; (ii) on the expiry of the period
for which the agency was created; (iii) on the performance of the specific purpose
for which the agency was created; (iv) on the death or insanity of either the
principal or the agent; (v) on the insolvency of the principal; (vi) on remuneration
of agency by the agent.

5.11 LESSON END ACTIVITY

Discuss the following cases with your classmates:

1. P authorises A to buy 5 tables for him. A buys 5 tables and 2 chairs for a sum of ¥
600. Discuss the position of P. [Hint: P may reject the purchases under s. 228. In
any case, P may adopt the purchase by the act of ratification under. s.196.]

2. Pemploys A as his agent to sell 100 bags of sugar and directs him to sell at a price
not less than 120 per bag. A sells the entire quantity at ¥ 110 per bag whereas the
market rate on the date of sale was ¥ 115 per bag. Is P entitled to any damages and
if so, at what rate? [Hint: Yes, P is entitled to damages @ I 5 per bag. (Ss.211 and
212)]

5.12 KEYWORDS

Agent: He is a person who is employed to do any act for another or to represent
another in dealings with third persons.

Principal: He is a person for whom or on whose behalf an agent works.

Sub-agent: He is a person who is appointed by an agent to work in the matter of
agency, and therefore can bind the principal by his acts.

Undisclosed Principal: Where an agent, though discloses the fact that he is agent
working for some principal, conceals the name of the principal, such a principal is
called an undisclosed principal.

Concealed Principal: Where an agent conceals not only the name of the principal but
the very fact that there is a principal, the principal is called a concealed principal.

Power of Attorney: It is an instrument or a deed by which a person is empowered to
act for and in the name of the person executing it.



5.13 QUESTIONS FOR DISCUSSION

1. How is agency created?

2. What is ‘agency by estoppel’? In what way does it differ from agency by holding
out?

3. (a) Can a minor appoint agent? (b) Can a minor be appointed as agent by an adult?
(c) Who is a del credere agent?

4. Explain clearly the meaning of ‘agency by ratification’. What conditions must be
fulfilled for a valid ratification? Explain the effects of a valid ratification.

5. Comment: (i) Every ratification relates back and becomes equivalent to a prior
command. (i1) Agent having an authority to do an act has authority to do every
lawful thing which is necessary in order to do such act. (iii) Agent cannot
personally enforce contracts entered into by him on behalf of his principal, nor is
he personally bound by them.

6. Discuss the extent to which agent can delegate his authority. State the
consequences where the agent properly employs a sale agent and when he
appoints him without authority.

7. Discuss the rights of agent against his principal.

8. In what ways may a contract of agency be terminated by the act of the parties?

9. When is agency irrevocable?

10. How far is the principal bound when the agent exceeds his authority?

Check Your Progress: Model Answer
1. Conduit pipe
2. lImplied
3. Coupled with interest
4. Commission
5. Principal
6. Power of Attorney
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6.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

¢ Understand the meaning, characteristics and formation of partnership

e Distinguish between partnership and company, JHF business, etc.

e Know what is partnership deed

® Describe the process of dissolution of partnership firm

6.1 INTRODUCTION

An individual or a group of persons may decide to start business. One of the first steps
to be taken is to determine what kind of business organisation it will be. If only a
single person starts a business, we call that business as a sole proprietorship. When a
group of persons start a business it takes the form of partnership business, or a
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Like any other contract, an agreement to constitute partnership must fulfit all the
essentials of a valid contract. Also an agreement between the partners may be
express or implied. Further, the partnership agreement executes a particular
adventure or for a fixed period.

The agreement must be to carry on some business: The term ‘business’ includes
every trade, occupation or profession [s. 2(b)]. Though the word ‘business’
generally conveys the idea of numerous transactions, a person may become a
partner with another even in a particular adventure or undertaking (s. 8). Unless
the person joins for the purpose of carrying on a business, it will not amount to
partnership. Thus, partnership does not exist between members of a charitable
society or a religious association or a building scheme. Similarly, a club is not a
partnership.

The agreement must be to share profits of the business: The joint carrying on of
a business alone is not enough; there must be an agreement to share profits arising
from the business. Unless otherwise so agreed, sharing of profits also involves
sharing of losses. But whereas the sharing of profits is an essential element of
partnership, sharing of losses is not. Thus, a person may become a partner under a
distinct understanding that he is not to share losses, but to share only the profits.
Though sharing of profits is an essential feature of partnership, the mere fact that a
person is given a share in the profits of the business does not necessarily make
him a partner.

Example: ‘A’, a trader, owed money to several creditors. He agreed to pay his
creditors out of the profits of his business (run under the creditors’ supervision)
what he owed to them. Held, the arrangement did not make creditors partners with
‘A’ in business [Cox v. Hickman, (1860) 8 H.L.C., 268].

Similarly, a servant or agent who receives a share of profits as his remuneration or
the seller of goodwill of a business who is given a share of profits as consideration
for the sale of goodwill are not by reason of such facts alone, partners.

Business must be carried on by all or any of them acting for all: Partnership is
based upon the idea of mutual agency. Every partner assumes a dual role — that of
a principal and of an agent. The foundation of the law of partnership is agency and
it is therefore said that, “the law of partnership is a branch of the law of principal
and agent”. Each partner is an agent binding the other partners who are his
principals and each partner is again a principal, who in turn, is bound by the acts
of the other partners. Thus the question whether a person is or is not a partner
depends on whether he can bind others by his acts or be bound by the acts of
others. It is not necessary that partner must actively participate in the conduct of
the business. Thus, it is possible to have a partnership, in which one or more of the
partners have management and control and some other partner is a sleeping or a
dormant partner.

6.2.1 Other Legal Characteristics of Partnership Form of Organisation

Certain other important legal characteristics of partnership organisation are:

1.

2.

Unlimited liability: The liability of each partner of the firm is unlimited in respect
of the firm’s debts. The liability of partners is joint and several and therefore even
one of the partners can be called upon to pay the debts of the firm in case the
firm’s assets are insufficient.

No separate legal entity: The partnership firm has no independent legal existence
apart from the persons who constitute it.
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prepared. Under s.25 of the Companies Act, 1956, a partnership firm may be a
member of a company. Also the firm is recognised as a separate unit for tax purposes.
Also under order 30 of the Civil Procedure Code, actions can be instituted by or
against the firm in its firm name, whether by the partners or third parties.

Partners may choose any name as their firm’s name provided it does not go against the
rules relating to trade name or goodwill. That is to say, the name adopted should not
be such as will mislead the public into confusing them with a firm of repute already in
existence. Further, s. 58(3) provides that a firm name shall not contain any of the
following words, namely: Crown, Emperor, Empress, Empire, Imperial, King, Queen,
Royal, or words expressing or implying the sanction, approval or patronage of
Governiment except with the written consent of the State Government.

A firm may carry the names of the partners who own it, such as: “Ram & Shyam”, or
“Ram & Son”, or “Ram & Sons”, or “Ram Brothers”. Further, the use of “& Co.” after
the name of one of the partners (Ram & Co.) establishes prima facie the existence of a
partnership. The name may be a fictitious one also, such as “Ideal Confectionery™.
Using a fictitious firm name instead of the partners’ real names has an advantage. It
enhances the future sale price of the business, including goodwill by ensuring that the
firm will not have to substitute names of the new owner when the selling partners
leave.

From the above discussion, one may infer that partnership is different from a firm.
Partnership is merely an abstract legal relation between the partners. But a firm is a
concrete thing signifying the collective entity for all the partners. Thus, partnership is
an invisible tie which binds the partners together whereas a firm is the visible
manifestation of that relationship between the partners who are bound together in a
relationship of agency.

6.2.4 Test of Partnerships

The question whether a particular group of persons constitutes a partnersﬁip or not, is
often a difficult one to decide. Section 6, in this regard, lays down that in determining
whether a particular group of persons constitutes a partnership, it is necessary to
consider the real relations between the parties as shown by all relevant facts taken
together. Thus, the use of the word ‘partner’ does not make a partnership, when there
is none. If all the relevant facts taken together show that all the essentials of
partnership are present, the group of persons will be called partnership, otherwise not.
Of the essentials of partnership, sharing of profits is an important criterion but is not
conclusive. Section 6 has categorically laid down that receipt by a person of a share of
the profits of a business does not of itself make him a partner with the persons
carrying on the business. In particular, the receipt of share or payment by the
following does not of itself make the receiver a partner with the persons carrying on
the business. (i) a lender of money to persons engaged or about to engage in any
business; (ii) a servant or agent as remuneration; (iii) the widow or child of a deceased
partner, as annuity; or (iv) a previous owner or part-owner of the business, as
consideration for the sale of the goodwill or share thereof.

In all the above cases, the element of agency, so necessary to constitute partnership, is
absent. A creditor or the widow and children of deceased partners cannot bind the firm
by any act done on behalf of the firm. Similarly, where two persons, who jointly own
a house, let out the same to a tenant and divide the rents among themselves, they are
only co-owners but not partners with respect to the house or rent, because the idea of
representation of one person by the other is absent. Thus, the true test of partnership is
agency and not sharing of profits.



6.2.5 Partnership Distinguished from Some Other Organisations

Partnership and co-ownership: Co-ownership means joint ownership. ‘A’ and ‘B’
jointly purchase a house, they are co-owners but not necessarily partners. The
following points of distinction between the two may be noted.

]

Partnership Co-ownership
1. [t arises from contract, 1. It may. besides contract, arise by status, e.g..
A and B inherit a house from their father.
2. lralways implies a business, 2. It may exist without any business.
3. It involves sharing of profits and losses. 3. It does not always involve the sharing of
profits or losses because it may exist
4. Each partner is the agent of other. without any business.

4, A co-owner is not the agent of the other
S. A partner cannot transfer his interest without CO-OWNErs.

the consent of all other partners. L
5. A co-owner may transfer his interest to a

third party without the consent of other
6. A partner can claim a share in the surplus CO-OWNETS.
assets of the firm, but not a share in the

properties of the firm in specie. 6. A co-owner can claim division of the joint

property in specie.

=

6.2.6 Partnership and Club

A club is an association of persons with the objective of promotion of some beneficial
or social object such as promotion of health or providing recreation for its members. It
does not have the objective of earning profits and if, during the course of its
operations, it makes some surplus, then it is ploughed back for achieving its
objectives. A member of a club is not liable to a creditor of the club. The club is
generally brought into existence as an incorporated body either under the Societies
Registration Act, or the Companies Act, 1956. Therefore, a member of a club is not
agent of other members and the death or resignation of a member does not affect its
existence.

A club differs from partnership inasmuch as there is no business and thus no motive of
earning profits and sharing them.

6.2.7 Partnership and Company

Distinction between partnership and the company incorporated under the Companies
Act, 1959, is as follows:

(i) Legal status: A partnership firm has no existence apart from its members. A
company is a separate legal entity distinct from its members.

(ii)) Mutual agency: Partnership is founded on the idea of mutual agency — every
partner is an agent of the rest of the partners. A member of a company is not an
agent of other members.

(iii) Liability of members: Liability of a partner is unlimited, i.e., even his own
personal assets are liable for the debts of the firm. Liability of a member or
shareholder of a limited company is limited to the extent of the amount remaining
unpaid on shares held by him or the amount of guarantee as mentioned in the
memorandum of association of the company.

(iv) Transfer of interest: A partner cannot transfer his interest without the consent of
all other partners. A shareholder, subject to restrictions contained in the articles
can freely transfer his share.
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association of more than 10 persons in case of banking and more than 20 persons for
other business, the object of which is the acquisition of gains, must be registered either
under the Companies Act or any other law. If it is not so registered then the
association shall be an illegal association. A partnership, being an association of
persons, has to follow s.I1 of the Companies Act, 1956. Therefore, a partnership
cannot exceed the maximum limit of partners, i.e., 10 in the case of banking business
and 20 in the case of non-banking business.

A partnership may be illegal in either of the following two ways: (i) by being formed
to do an illegal business, e.g., to carry on a business of illicit liquor; or (ii) where the
number of partners exceeds the maximum, limit. An illegal partnership can, however,
be sued. But in case where a person contracts with such a firm knowing its illegal
character, he cannot sue on such a contract.

6.2.10 Duration of Partnership

The duration of partnership may or may not be fixed. It may be constituted even for a
particular adventure.

6.2.11 Partnership for a Fixed Period

In this case, the partnership is constituted for a fixed period of time. The partnership
comes to an end at the expiry of the fixed period. However, s.17(b) provides that if the
partners continue to carry on the business after the expiry of the fixed period, the
rights and liabilities of partners remain the same as they were before the expiry of the
fixed period and the partnership becomes a “partnership at will’.

6.2.12 Partnership at Will

In accordance with s.7, a partnership is called a partnership at will where; (i) it is not
constituted for a fixed period of time and (ii) there is no provision made as to the
determination of partnership in any other way. Therefore such a partnership has no
fixed or definite date of termination. Accordingly death or retirement of a partner does
not affect the continuance of such a partnership. Section 43(1) provides that such a
firm may be dissolved by any partner giving notice in writing to all the other partners
of his intention to dissolve the firm.

6.2.13 Particular Partnership

In accordance with s.8 a particular partnership is one which is formed for a particular
adventure or a particular undertaking. Such a partnership is usually dissolved on the
completion of the adventure or undertaking. For example, two auditors, engaged in a
particular audit, may be regarded as partners in the firm created for doing such an
audit.

6.2.14 Limited Partnership

In this type of partnership, the liability of certain partners is limited to the amount of
capital which they have agreed to contribute to the business. In a limited partnership,
there will be at least one general partner whose liability is unlimited and one or more
special partners whose liability is limited. This type of partnership is prevalent in USA
and European countries. In India, it is not available, though unsuccessful attempts
have been made in the beginning of nineties to enact Limited Partnership Act.
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6.3 REGISTRATION OF FIRMS (SS.58-59)

6.3.1 Application for Registration

Section 58 lays down the procedure for registration of partnership firms. A partnership
firm may be registered at any time by post, or delivering to the Registrar of Firms of
the area in which any place of business of the firm is situated or proposed to be
situated, a statement in the prescribed form and accompanied by the prescribed fee,
stating:

(1) The firm’s name,

(2) The place or the principal place of business of the firm,

(3) The names of any other places where the firm carries on business,

(4) The date when each pariner joined the firm,

(5) The names in full and addresses of the partners and the duration of the firm.

The statement must be signed by all the partners, or by their agents especially
authorised in that behalf and duly verified. When the Registrar of Firms is satisfied
that the provisions of s.58 have been duly complied with, he registers the firm by
recording an entry of the statement in a register called the Register of Firms and shall
file the statement (s.59). He then issues under his hand a Certificate of registration.
Registration is effective from the date when the Registrar files the statement and
makes entries in the Register of Firms.

When an alteration is made in the name of the firm or in the location of its principal
place of business, s. 60 requires that the information be sent to the Registrar of Firms.

6.3.2 Miscellaneous Provisions as Regards to Registration

Sections 60-63, 67-68 and 70 contain following provisions having a bearing on
registration of firms:

1. Alterations: Any alteration relating to the following matters in the case of a
registered firm must be intimated to the Registrar of Firms: (a) alteration’s in firm,
name and principal place of business (5.60), (b) closing and opening of branches
(s.61), (c) changes in the name and addresses of partners (5.62), (d) changes in the
constitution of a registered firm (s.63), (e) election by a minor, on attaining
majority, to continue as partner or severe his connection with the firm (s5.63), (e)
dissolution of the firm (s.63). The Registrar of Firms will incorporate these
changes in the Register of Firms.

2. Penalty for false particulars. Section 70 provides that any person who signs any
statement, amending statement, notice or intimation as regards a registered firm
and as required under the Act should be true and complete. If any person
knowingly, or without belief in its truth, furnishes false or incomplete information,
he is punishable with imprisonment which may extend to three months or with
fine or with both.

3. Rectification of mistakes. Section 64 empowers the Registrar of Firms to rectify
any mistake in order to bring the entry in the Register of Firms relating to any firm
in conformity with the documents relating to the firm filed with him. Further, on
an application made by all the parties who have signed any document relating to a
firm filed with the Registrar, he may rectify any mistake in such document or in
the record or note thereof made in the Register of Firms.



4. Amendment of register by order of court. Section 65 provides that a court
deciding any matter relating to a registered firm may direct the Registrar to amend
any entry in the Register of Firms.

5. Inspection of register and filed documents. Section 66 provides that the Register
of Firms shall be open to inspection by any person on payment of a fee as
prescribed for the purpose. Further all the statements, notices and intimations filed
with the registrar shall be open to inspection, subject to conditions and fee
prescribed.

6. Grant of copies. Section 67 provides that the Registrar shall, on applications
furnish to any person on payment of the prescribed fee a certified copy of any
entry in the Register of Firms.

7. Rules of evidence. Section 68 provides that any statement, notice or intimation
recorded with the Registrar by any person shall be a conclusive proof against him
of any fact stated therein. Entries relating to a firm in the Register of Firms may
be proved by producing certified copies of the entries.

6.3.3 Registration of Firms is Optional

The Act does not provide for compulsory registration of firms. It is optional and there
is no penalty for non-registration. But at the same time s.69 has effectively, ensured
registration of firms by introducing certain disabilities that an unregistered firm suffers
from. The firm cannot, for example, sue any person for the price of the goods supplied
by it. The disabilities associated with the non-registration of a firm are given by s.69.

It is to be reiterated that a partnership firm can be formed and brought into existence
without any registration with whatsoever authority. In other words, registration with
the Registrar of Firms does not create a partnership firm. A firm already in existence
can get itself registered at any time to protect itself and the outsiders dealing with it.

6.3.4 Effects of Non-registration
Section 69 lays down the consequences of non-registration of a firm. There are:

(1) Suits between partners and firm: A partner of an unregistered firm cannot sue the
firm or his present or past copartners for the enforcement of any right (a) arising
from a contract or (b) conferred by the Partnership Act. He can do so if (a) the
firm is registered and (b) he is or has been shown in the Register of Firms as a
partner in the firm. Thus, if a partner of an unregistered firm is not paid his share
of profits, he cannot claim it through a suit in the court. However, if a right is
conferred upon a partner under any other law, he can enforce such a right. Thus, in
the case of an unregistered firm, a partner can file a petition for enforcement of an
arbitration clause included in the partnership agreement. Also an unregistered firm
cannot file a suit against its own partners.

(11) Suits between firm and third parties: No suit can be filed, if it is for more than
Z 100, on behalf of an unregistered firm against any third party for the purpose of
enforcing a right arising from a contract until the firm is registered and the name
of the person filing the suit appear as a partner in the Register of Firms.

Example: An unregistered firm supplies goods worth ¥ 10,000 to Shyam. He
refuses to pay the amount due. The firm has no legal remedy against him.

A suit can be brought only by or on behalf of a registered firm and that also by
one whose name appears as a partner in the Register of Firms. Third parties are at
full liberty to file suits against the firm and the partners.
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(ix) The amounts that can be withdrawn by the partners and the rate of interest.
(x) Rate of interest, if any, allowed on capital contribution.

(xi) The duties, powers and obligations of all the partners.

(x11) Salary, if any, payable to the partners for managing the firm.

(xiii) Maintenance of accounts and audit.

(xiv) The basis of valuation of goodwill on the death or retirement of a partner or the
introduction of a new partner.

(xv) Method of admitting a partner.

(xvi) The methods by which a partner may retire and the arrangement for the payment
of dues of a retired or deceased partner.

(xvii) Method of operating a bank account.

(xviii) Arrangements in case a partner becomes insolvent.
(xix) Conduct and management of business.

(xx) Arbitration in matters of dispute among partners.

(xxi) The methods of revaluation of assets and liabilities on admission or retirement or
death of a partner.

(xx1i) Settlement in the case of dissolution of partnership.

(xxiii) Any other clause or clauses which may be found necessary in any particular
kind of business.

6.4.2 Partnership Agreements and Contract Law

Section 3 provides that the unrepealed provisions of the Indian Contract Act, 1872
save insofar as they are inconsistent with the provisions of this Act, shall continue to
apply to firms. Also s. 2(e) provides that “expressions used but not defined in this Act
and defined in the Indian Contract Act, 1872, shall have the meanings assigned to
them in that Act”. As a partnership agreement is a contract, the provisions of the
Indian Contract Act, 1872, are applicable to it.

Free consent: All partners must consent to the partnership agreement. Otherwise, they
obviously lack the intent necessary to form the partnership. Alleged partners may
assert all the flaws which mar free consent, such as fraud, coercion and undue
influence.

Legal purpose: A partnership agreement must have a legal purpose. No court will
enforce a partnership agreement for an illegal object. Suppose X and Y run a shop
dealing in smuggled goods. No court will enforce their partnership agreement against
one another or a debt owed to them by one of their clients.

Capacity: Section 11 of the Indian Contract Act, 1872, provides, inter alia, that every
person “is competent to contract who is of the age of majority....” Thus a minor is not
competent to contract. But a contract with a minor is void as against him but not as
against the other party. Also we have noted that a minor may be appointed as an agent.
Also s. 30(1) provides that with the consent of all the partners for the time being, a
minor may be admitted to the benefits of partnership. Further, where a court declares a
partner insane or a partner is shown to be of unsound mind, another partner may seek
dissolution of the partnership. Because partnership requires mutual agency, a lunatic
may not be a partner, since he cannot act as an agent.
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Writing: A contract need not be in writing. Accordingly, a partnership agreement need
not be in writing. It may be oral, written or implied from the parties® conduct.
However, because disputes easily develop over oral agreements, parties should have a
written agreement. No particular form need be used. As most partnership agreements
are complex, so the help of a lawyer is advisable.

Right to select one’s partner: No one can become a member of a partnership that is
being formed, or join an already existing partnership without the consent of all the
members of the firm. This is in accordance with the concept of delectus personae
(latin for “choice of persons™). Each partner has been given the right to choose each of
the other partners whose torts or other possible wrongdoings could cause great
personal financial loss. Unless the partners have expressly agreed otherwise, the
composition of the firm cannot be changed without the consent of the partners.

6.5 RELATIONS OF PARTNERS TO ONE ANOTHER

The relation of the partners of a firm to one another arises through an agreement
between them. Such an agreement may be express or may be implied from the course
of dealings between them. It may be varied by their consent and such consent may be
expressed or may be implied by a course of dealings [s.11(1)]. Where there is no
specific agreement or where the agreement is silent at a certain point, or where no
agreement exists, the relations of partners to one another as regard to their rights and
duties are governed by Ss.9-17 of the Act.

© 6.5.1 Rights of Partners

Subject to the contract between the partners, every partner has the following rights:
(i)  To take part in the conduct of the firm’s business [s.12(a)].

(ii) To express his opinion on any matter, but in case of difference of opinion
regarding ordinary matters of the business, he is bound by the majority decision.
However, no change can be made in the nature of the business without the
consent of all the partners [s.12(c)].

(iii) To have access to and inspect and copy any of the books of the firm [s.12 (d)].
(iv) To share equally in the profits [s.13 (b)].

(v) To rank as a joint owner of the property of the firm. The property of the firm
includes all property and rights and interest in property originally brought into
stock of the firm, or acquired by purchase or otherwise, by or for the firm or for
the purposes and in the course of the business of the firm and includes also the
goodwill of the business.

(vi) To do, in an emergency, all such acts as are reasonably necessary to protect the
firm from loss.

(vii) To claim interest @ 6 per cent per annum on any amount advanced by him
beyond the amount of capital that he agreed to subscribe (s.13(c)].

(viii) To be indemnified by the firm in respect of liabilities incurred by him in the
ordinary course of business [s.13 (e)].

6.5.2 Duties of Partners

Section 9 provides for general duties of partners.

(i) They are bound to:

(a) carry on the business of the firm to the greatest common advantage,









In connection with a partner’s implied authority, judicial decisions have made a
distinction between a trading and a non-trading partnership. In the case of a trading
firm a partner can borrow money on behalf of the firm [Saremal v. Kapurchand, 48
Bom. 176]; but in the case of a non-trading firm, unless the power to borrow is given
expressly by the partnership deed, a partner cannot borrow money or pledge property
of the firm, on behalf of the firm, so as to bind the firm. In case of trading firms,
however, the implied authority of a partner extends also to drawing and accepting bills
of exchange and making and endorsing promissory notes.

6.6.2 Matters in which there is no Implied Authority

Clause 2 of 5.19 gives the negative rule. 1t enlists what does not fall within the implied
authority of a partner. That is to say that the authority of a partner to bind the firm,
which is implied by law, does not extend unless expressly provided by the partnership
deed, to the following matters:

(i)  The submitting of a dispute, relating the business of the firm for arbitration.

(i) Opening of a bank account on behalf of the firm in the personal name of a
partner. A partner can open a bank account in the name of the firm, but not in his
own name unless so authorised by the other partners.

(iif) Compromising or relinquishing any c¢laim or portion of a claim which the firm
may have against a third party.

(1iv) Withdrawal of a suit or proceeding filed on behalf of the firm.

(v) Admission of any hability in a suit or proceeding against the firm.
(vi) The acquisition of immovable property belonging to the firm.
(vii) Transfer of any immovable property belonging to the firm. 4
(viii) Entering into partnership on behalf of the firm.

Besides the above restrictions, the partners in a firm may, by contract between the
partners, restrict the implied authority of any partner. But unless the outsider
otherwise knows, he is not bound of the restriction by any such private contracts
between the partners (s.20).

6.6.3 Liabilities of a Partner

Liability of a partner stems from not complying with his duties under the Partnership
Act. Thus, in view of 5.9, a partner shall be liable for (i) not carrying on the business
of the firm to the greatest common advantage; (ii) not being just and faithful to other
partners and (iii) failure to render true accounts and full information of all things
affecting the firm to any partner or his legal representative.

Section 10 provides that every partner shall be liable to indemnify the firm for any
loss caused to it by his fraud in the conduct of the business of the firm. Also, every
partner has (i) To account for and pay to the firm all profits made by him in any
business competing with that of the firm [s.16 (b)]. (ii) To account for any profit,
including secret profit, derived by a partner from any transaction of the firm, or from
the use of the property or business connection of the firm or the firm’s name [s.16 (a)].
(iii) To contribute equally towards the losses of the firm, in the absence of an
agreement to the contrary. (iv) To indemnify the firm for any loss caused to it by his
willful neglect in the conduct of the business of the firm (s.13). Section 25 makes
every partner liable jointly with all other partners and also severally for all the acts of
the firm done while he is a partner.
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An ‘act of the firm” is defined by s.2 (a) as “‘any act or omission by all the partners, or
by any partner or agent of the firm, which gives rise to a right enforceable by or
against the firm”. Where a partner’s implied authority is curtailed by an agreement
between himself and other partners. an act of the partner within his implied authority,
but beyond his actual authority would be binding on the firm. unless the third party
knows of the curtailment of the implied authority. There is no difference between
active partners and dormant partners as regards liability to third parties. A dormant
partner is also liable to an unlimited extent for all the debts of the firm.

6.6.4 Liability of a Firm for Wrongful Acts of a Partner (Ss.26-27)

Where, by the wrongful act or omission of a paitner acting in the ordinary course of
the business of a firm, or with the authority of his partners, loss or injury is caused to
any third party or any penalty is incurred, the firm is liable therefore to the same
extent as the partner.

Also, the firm js liable to make good the loss where — (i) a partner acting within his
apparent authority receives money or property from a third party and misapplies it, or
(ii) a firm, in the course of its business, receives money or property from a third party
and the money or property is misapplied by any of the partners while it is in the
custody of the firm.

6.6.5 Implied Authority and Third Parties

The provisions concerning how far third parties are affected by the implied authority,
its extension and curtailment are summarised at one place for the convenience of the
readers.

(iy  Extension and restriction of a partner’s implied authority: Section 20 provides
that the partners may, by contract between them, either extend or restrict the
implied authority of any partner. In spite of any such restriction if a partner does,
on firm’s behalf, any act which falls within his implied authority, the firm will
be bound unless the person with whom he is dealing is aware of the restriction or
does not know or believe the partner to be a partner. Also a third party is not
affected by a secret limitation of a partner’s authority unless he has actual notice
of it.

(ii) Acts in emergency: Section 21 provides that a partner can bind the firm by all
his acts done in an emergency, with a view to protecting the firm from any loss,
provided he has acted in the same manner as a man of ordinary prudence would
have acted in the like circumstances. However, such acts bind the firm but do
not form part of the partner’s implied authority.

(iii) Effect of admission by partners: Section 23 provides that partners can make
binding admission in relation to partnership transactions made in the ordinary
course of business. Such an admission by a partner is evidence against the firm.
An admission or representation by a partner will not, however, bind the firm if
his authority on the point is limited and the other party has knowledge of the
restriction.

(iv) Effect of notice to an acting partner: Section 24 provides that a partner who
habitually acts in the business of the firm on any matter relating to the affairs of
the firm operates as notice to the firm except in the case of a fraud on the firm
committed by or with the consent of that partner.

(v) Liability of a partner for acts of the firm: Every partner is liable jointly with all
the other partners and also severally, for all acts of the firm done while he is a
partner (5.25).









may retire: (i) with the consent of all the other partners; (ii) in accordance with an
express agreement by the partners; or (iii) where the partnership is at will, by
giving notice in writing to all the other partners of his intention to retire [s.32 (1)].

A retiring partner continues to remain liable to third parties for all the acts of the firm
until public notice is given of his retirement. Such a notice may be given either by the
retiring partner or by any member of the reconstituted firm. A partner who retires from
a firm does not cease to be liable for the debts or obligations of the firin incurred
before his retirement. A retiring partner will also be liable to third parties for the
transactions of the firm begun but unfinished at the time of his retirement. A retiring
partner may, however, be discharged from any liability to any third party for the acts
of the firm done before his retirement if it is so agreed with the third party and the
partners of the reconstituted firm. Such an agreement may be implied from the course
of dealings between the firm and the third party after he had knowledge of the
retirement.

Though a partner may retire, he cannot be expelled unless such a power is conferred
by contract between partners and is exercised in good faith (s. 33). A retiring partner is
entitled to have a share in the subsequent profits till his accounts are finally settled
(s.37).

6.6.7 Minor as a Partner

Partnership, being a contract, a minor cannot enter into partnership, he being incapable
of contracting. An agreement with or by a minor is void ab initio. However, if all the
partners agree, a minor may be admitted to the benefits of an already existing firm.
The rights and liabilities of a minor partner are defined by s.30 as follows:

(iy He has a right to such share of the property and of the profits of the firm as may
be agreed upon between the partners.

(1i) He may have access to and inspect and copy any of the accounts of the firm.

(iti) Minor’s share in the property and the profits of the firm is liable for the acts of
the firm, but the minor is not personally liable for any such act.

(iv) He has no right, while he continues to be a partner, to file a suit against other
partners for accounts or for payment of his share in the profits or the property of
the firm. He can do so only when he wants to severe his connection with the
firm.

(v) When he files a suit for severing his connection with the firm, his share shall be
determined by valuation, according to the principles laid down in s.48, for
making accounts of a dissolved partnership.

(vi) At any time within six months of his attaining majority, or of his obtaining the
knowledge that he had been admitted to the benefits of partnership, whichever
date is later, the minor may give public notice that he has elected to become or
that he has elected not to become a partner of the firm. If he elects to be a
partner, or if he fails to give public notice to the effect that he does not elect to
be a partner, he would be liable for the debts of the firm contracted since the
time he was admitted to the benefits of the partnership.

The mode of giving public notice is laid down in s. 72. The notice is to be published in
the local Official Gazette and in at least one vernacular newspaper circulating in the
district where the firm has its place or principal place of business. In the case of a
registered firm, there is an additional compliance, i.e., a copy of the public notice is to
be sent to the Registrar of Firms.
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6.7 CHANGES IN A FIRM

The Act contemplates the following changes in a firm: (i) change in the duration of a
firm; (ii) change in the nature of business or undertakings and (iii) change in the
constitution of a firm.

A partnership may be entered into for a fixed period of time. When the fixed period is
over, it comes to an end. However, the partners may carry on the business even after
the expiry of the fixed period and the partnership becomes ‘partnership at will’
Section 12 (c) provides that subject to contract between the partners no change may be
made in the nature of the business without the consent of all the partners. Thus, a
change in the nature ot the business can only be brought about by the consent of all
the partners.

A change in the constitution of a firm takes place when

(i) a new partner is introduced as a partner in a firm (s.31), (ii) a partner retires from a
firm (s.32), (iii) a partner is expelled from a firm (s.33), (iv) a partner is adjudicated as
an insolvent (s.34). (v) a partner dies (s.35), (vi) a partner transfers his interest in the
firm by sale, mortgage or charge (s.29).

6.7.1 Rights and Liabilities of Incoming Partners

Section 31 provides that subject to a contract between partners and to the provisions
regarding minors in a firm. no new partner can be introduced into a firm without the
consent of all the existing partners. Such a partner enjoys all the rights as are
conferred upon him by the Act and by the contract between him and the existing
partners. The liability of a new partner ordinarily commences from the date when he is
admitted as a partner, unless he agrees to be liable for obligations incurred by the firm
prior to that date. But such an agreement is binding only on the partners and does not
give the right to any creditor of the firm to sue the new partner for past debts of the
firm. This is because there is no privity of contract between the creditor and the new
partner. At the same time. the acts of the old partners cannot be ratified by the new
partner. This is in accordance with s. 196 of the Indian Contract Act, 1872, which
provides that for the purpose of ratification of agency, the principal must be in
existence at the time when the act was done.

The new partner, however, would be liable for the acts of the old firm only if (i) the
reconstituted firm after his admission assumes the liabilities of the old firm and (ii) the
creditors accept the new firm as their debtor and discharge the old firm from its
liability. The process of substituting the old firm by the new firm is done by what is
known as novation. Novation is the technical term used in a contract for substituted
liability, of course, not confined only to case of partnership.

6.7.2 Rights and Liabilities of a Retired Partner

An outgoing partner means a partner who has retired from a firm. The firm is
reconstituted by the remaining partners. Section 32 contemplates three ways in which
a partner may retire from the firm, viz., (i) he may retire at any time with the consent
of all other partners; (ii) where there is an agreement between the partners about
retirement, a partner may retire in accordance with the terms of that agreement; (iii)
where the partnership is at will, a partner may retire by giving to his partners a notice
of his intention to retire. Section 32 clearly comprehends a situation where a partner
may retire without dissolving the firm.

Section 36 permits a retiring partner to carry on business competing with that of the
firm and he may advertise such business, but subject to a contract to the contrary, he
cannot use the name of the firm or represent himself as carrying on the business of the



firm or solicit customers of the firm after he has left. However, the partner may agree
with his partners that on his retiring from the firm, he will not carry on a business
similar to that of the firm within a specified period or within specified local limits.
Such an agreement will not be in restraint of trade if the restraint is reasonable.
Section 53 provides for a similar rule to such an agreement in case of sale of the firm’s
goodwill. Further, the retiring partner has the right to receive his share of the property
of the firm, including goodwill, as the amount due to him is to be construed as a debt
payable by the firm.

Furthermore, s.37 provides that a retiring partner, where the continuing partners carry
on the business of the firm with property of the firm without any final settlement of
account with him, is entitled to claim from the firm such share of the profits made by
the firm, since he ceased to be a partner, as is attributable to the use of his share of the
property of the firm. In the alternative, he can claim interest at the rate of 6 per cent
per annum on the amount of his share in the firm’s property. However, if by a contract
between the partners, an option has been given to the continuing partners to purchase
the interest of the retired partner and the option is duly exercised, the retired partner or
his estate will not be entitled to any further share of the profits.

Liability of the Retired Partner: Section 32 provides that a retired partner continues to
be liable for all the acts of the firm done before his retirement unless he is discharged
from his tiability. He may be discharged from liability to any third party for the acts of
the firm done before his retirement if (a) there is an agreement made by him with such
third party and the remaining partners. (This implies the principle of novation); (b)
there is an implied agreement to the above effect. Such an agreement may be implied
by a course of dealing between such third party and the remaining partners, after the
third party had knowledge of the retirement.

Further, s.32 provides that a retired partner, along with other partners at the time of his
retirement, continues to be liable as partner to third parties for any act done by any of
them after the retirement of the partner until a public notice is given of the retirement.
This implies the principle of holding out. The public notice of the retirement of a
partner may be given either by the retired partner or any of the partners of the
reconstituted firm. A retired partner, however, is not liable for the acts of the firm
done after his retirement, provided the persons dealing with the firm do not know that
he was a partner as such. This in fact refers to the retirement of a sleeping or dormant
partner.

6.7.3 Expulsion of a Partner

Section 33 provides that a partner may not be expelled from a firm by a majority of
partners except in exercise, in good faith, of powers conferred by the contract between
the partners. Thus, a partner may be expelled from the firm if (i) the power of
expulsion is conferred by a contract between the partners, (ii) the power is exercised
by a majority of the partners and (iii) the power is exercised in good faith. The test of
good faith will be satisfied if (i) the expulsion is in the interest of the partnership, (ii) a
notice of expulsion has been served on the partner and (iii) the partner to be expelled
has been given an opportunity of being heard.

In case a partner is expelled without satisfying the conditions above mentioned, the
expulsion would be irregular and he does not cease to be a partner. In such a situation,
he may either claim re-instatement as a partner, or sue for the refund of his share of
capital and profits in the firm. The rights and liabilities of an expelled partner are the
same as those of a retired partner,
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same as they were before the expiry so far as they may be consistent with the incidents
of a partnership at will. Further, where a firm constituted for one or more adventures
or undertakings, carries out other adventures or undertakings, the mutual rights and
duties will remain the same. This is subject to the contract between the partners.

6.7.8 Revocation of Continuing Guarantee as a Result of Change in the
Firm

Section 38 provides that a continuing guarantee given to a firm or to a third person in

respect of the transactions of the firm is revoked as to future transactions from the date

of any change in the constitution of the firm. This provision is subject to an agreement

to the contrary and if the surety has not given his assent to the change. This provision

is intended to protect the surety’s interest.

6.8 DISSOLUTION

6.8.1 Dissolution of Firm and Dissolution of Partnership

Section 39 provides that the dissolution of partnership between all the partners of a
firm is called the “dissolution of the firm”. It follows that if the dissolution of
partnership is not between all the partners, it would not amount to “dissolution of
firm”, but it would nevertheless be “dissolution of partnership”. Thus, dissolution of
firm always implies dissolution of partnership, but dissolution of partnership need not
lead to dissolution of firm. Dissolution of partnership may involve merely a change in
the relation of the partners and not the dissolution of the firm. For example, where A,
B and C were partners in a firm and C died or was adjudged insolvent, the partnership
firm would come to an end; but if the partners had agreed that the death, retirement,
insolvency of the partner would not dissolve the firm on the happening of these
contingencies, the ‘partnership’ would certainly come to an end although the ‘firm’ or
as the Act calls it, a ‘reconstituted firm’, might continue under the same name. Thus, a
reconstitution of a firm involves a change in the relation of partners whereas in the
case of dissolution of firm, there is complete severance of relationship between all
partners. Admission of a new partner amounts to reconstitution of the firm.

Examples:

(i) Ram, Rahim and Singh are partners of a firm RRS & Co. Singh retires or dies and
the partnership deed provides that in the event of such a happening, the firm shall
continue. Then the firm will be called a reconstituted firm, having two partners —
Ram and Rahim. Now the relation between Ram and Rahim does not remain the
same as it was between Ram, Rahim and Singh.

(ii) Ram, Rahim and Singh are partners in a firm. Robert is introduced as a new
partner. Now the relation between Ram, Rahim, Singh and Robert will be
different from the relation between Ram, Rahim and Singh. Thus, the firm
consisting of the four partners is a reconstituted firm.

6.8.2 Another Classification of Methods of Dissolution

The different methods of dissolution are: (i) mutual agreement, (ii) notice,
(iii) operation of law, (iv) the happening of a certain contingency and (v) a decree of a
court.

Dissolution of partnership: 1t may be reiterated that the dissolution of partnership

may lead to dissolution of firm. The dissolution of partnership takes place in any of
the following circumstances:
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(i) By the expiry of term: Where the partnership is for a fixed term, the firm gets
dissolved at the end of the period, unless the partners have made a contract to the
contrary [s.42(a)].

(i1) By the completion of adventure: Where a partnership has been constituted for
carrying out a particular adventure, such partnership comes to an end on the
completion of the adventure. This is in the absence of an agreement to the
contrary [s.42(b)].

(ii) By the death of a partner: A partnership, whether at will or for a fixed period, is
dissolved by the death of a partner, unless there is a contract to the contrary
[5.42(c)].

(iv) By the insolvency of a partner: A partnership whether for a fixed period or at will
is dissolved by the adjudication of a partner as an insolvent. This is subject to the
contract to the contrary between the partners [s.42(d)].

(V) By the retirement of a partner: Where a partner retires from the partnership, then
the partnership is dissolved, but not the firm necessarily. However, if there are
only two partners and one of them retires then the dissolution of partnership
would be dissolution of firm.

On the happening of the contingencies mentioned above the remaining partners may
continue in the firm in pursuance of an express or implied contract to that effect. If
they decide not to continue, the firm is dissolved automatically. These methods of
dissolution are also known as “contingent dissolution” as the dissolution depends on
the happening of a contingency and unless otherwise agreed, partnership will stand
dissolved on the happening of any of the above mentioned events. Also dissolution
under s. 42 is known as ‘optional dissolution’ because the partnership may continue if
the partnership agreement so provides.

6.8.3 Dissolution of Firm

When the relationship existing between all the partners of the firm comes to an end, it
is called dissolution of the firm. It naturally involves closing down the business. There
is no question of ‘reconstituted firm’ in such a case. A firm may be dissolved in any of
the following ways:

(i) By mutual consent: Section 40 provides that a firm may, at any time, be
dissolved with the consent of all the partners. This applies to all cases whether
the firm is for a fixed period or otherwise.

(ii) By agreement: Section 40 also provides for the dissolution of a firm in
accordance with a contract between the partners. The contract providing for
dissolution may have been incorporated in the partnership deed itself or in a
separate agreement.

Though the same section provides for these two methods of dissolution, they are
different. If all the partners give consent, the firm may be dissolved irrespective
of what is contained in the partnership deed. But in dissolution by agreement, the
partners have to follow the terms thereof, whether some of the partners consent or
not. However, there is one commonality between these two methods. The
dissolution in both of them is based on the general principle that a contract may
be discharged by agreement — either an existing one or by consent later on.

(iii) By the insolvency of all the partners but one: If all the partners or all the
partners but one become insolvent, there is dissolution of the firm. Section 41
calls this as compulsory dissolution.









included in the assets and it may be sold either separately or along with other property
of the firm.

Where the goodwill of a firm is sold after dissolution, a partner may carry on a
business competing with that of the buyer and he may advertise such business but
subject to agreement between him and the buyer, he may not (a) use the firm’s name;
(b) represent himself as carrying on business of the firm; or (c) solicit the custom of
persons who were dealing with the firm before its dissolution.

Any partner may, upon the sale of goodwill of a firm, make an agreement with the
buyer that such partner will not carry on any business similar to that of the firm within
a specified period or within specified local limits. Such an agreement shall be void if
the restrictions imposed are unreasonable.

Restraint of trade by buyer of goodwill: Section 54 provides that partners may, upon
or in anticipation of dissolution of the firm, make an agreement that some or all of
them will not carry on a business similar to that of the firm within a specified period
or within specified local limits. Such an agreement shall be valid if the restrictions
imposed are reasonable. '

Examples: illustrating the ruling in Garner vs. Murray:

1. A, B and C were partners, sharing profits and losses equally, with capital
contribution of ¥ 30,000, I 15,000 and T 3,000, respectively. On dissolution it is
found that, after paying the debts of the firm and advances made by the partners,
the assets are ¥ 21,000, Thus, the deficiency comes to X 27,000 (i.e., total capital —
assets), which is to be met by the partners equally. Now the total assets available
are I 48,000. This amount will be distributed rateably among the partners.
However, in actual practice it will not be necessary for A and B to pay < 9,000
each in cash but notional adjustment may be made so that C, whose capital
contribution was only ¥ 3,000 will have to pay I 6,000. Now the total assets
available for distribution between A and B would be ¥ 21,000 + 6,000 =3 27,000,
A getting ¥ 21,000 and BX 6,000.

2. Sometimes it so happens that one or more of the partners is insolvent and so
cannot contribute anything towards the deficiency. Thus, in the above case if C is
insolvent and nothing can be recovered from him, the assets will be distributed as
follows: A and B will bring in their share of deficiency, increasing the assets from
% 21,000 to T 39,000. The total assets would be distributed between A and B in
their capital ratio, i.e., 2:1. A will get T 26,000 and B T 13,000. Thus, A on the
whole will lose ¥ 13,000 and B ¥ 11,000. This settlement of accounts is in
accordance with the rule laid down in Garner vs. Murray. From the calculations it
is obvious that the remaining partners are suffering loss in accordance with the
amount of capital contributed. Thus, A suffers more loss than B even though they
are sharing profits and losses equally.

- 3. The principle enunciated above will also apply if C in the case mentioned in
illustration above, though not insolvent, fails to contribute his share of the
deficiency. Out of the total amount of ¥ 21,000, A will get I 17,000 and B
T 4,000. The court will pass a decree for T 4,000 in favour of A against C and for
¥ 2,000 in favour of B against C.

6.8.7 Rights and Liabilities of Partners on Dissolution

There are certain consequences of dissolution of a firm. Most of these consequences
affect the rights and liabilities of partners. Therefore, the rights and liabilities of
partners are discussed here.
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Rights of a Partner on Dissolution

(1) Right to have business wound up: Section 46 provides that on a partnership being
dissolved, any partner or his representative has a right against the other partners to
have (a) the property of the firm applied in payment of debts of the firm and (b)
the surplus distributed amongst the partners or their representatives according to
their respective rights. The right of a partner is often called a partner’s lien. The
word ‘lien” as used here is not to be interpreted in its technical sense, it is a
convenient mode of referring to the right.

(iD) Rights to have the debts of the firm setiled out of the property of the firm:
Section 49 provides that where there are joint debts due from the firm and also
separate debts due from any partner, the property of the firm shall be applied in
the first instance in payment of the debts of the firm and if there is any surplus,
then the share of each partner shall be applied first in the payment of his separate
debts and the surplus if any in the payment of debts of the firm,

(iii) Right to personal profits earned after dissolution: Section 50 provides that if any
partner earns any profit from any transaction connected with the firm after its
dissolution, he must share it with the other partners and the legal representatives
of the deceased partner.

(iv) Rights to return of preminm on premature dissolution: Section 51 provides that
where a partner has paid a premium on entering into partnership for a fixed term
and the firm is dissolved before the expiration of that term, he shall be entitled to
repayment of the premium or of such part thereof as may be reasonable (regard
being had to the terms of and to the length of time during which he was a partner)
unless the dissolution is (i) due to the death of a partner, or (ii) his own
misconduct, or (iii) in pursuance of an agreement containing no provision for the
return of the premium or any part of it.

(v) Right where partnership contract is rescinded for fraud or misrepresentation.
Section 52 provides that in case a partner was induced to join the firm by the fraud
of any partner, he may, on discovering the fraud, rescind the agreement and have
refund not only of the premium but also of the capital paid. His rights are: (i) He
has a lien on the surplus assets after the debts of the firm have been paid, for any
sum paid by him to purchase a share in the firm and for any capital contributed by
him. (ii) He is entitled to rank as a creditor of the firm in respect of any payment
made by him towards the debts of the firm. (iii) He has a right to be indemnified
by the partner guilty of fraud or misrepresentation against all the debts of the firm.

(vi) Rights to restrain pariners from use of firm property: Section 53 provides that
after a firm is dissolved, every partner or his representative may restrain any other
partner or his representatives from carrying on a similar business in the firm’s
name or from using any of the property of the firm for his own benefit, until the
affairs of the firm have been completely wound up. This right is subject to; (a) a
contract to the contrary between the partners and (b) the right of a partner who has
purchased firm’s goodwill.

Liabilities of a Partner on Dissolution

(i) Liability for acts of partners done after dissolution and public notice. The first
step in the process of dissolution is to give a public notice of dissolution. If it is
not done then the partners continue to be liable to third parties for any act done by
any of them which would have been an act of the firm if done before the
dissolution. This principle, however does not apply in certain cases. In other
words, the liability does not attach for the acts done after the dissolution of firm
and no notice of dissolution be given. These are: (a) the estate of a deceased



partner, (b) the insolvent partner and (c) the sleeping or dormant partner who
retires (s.53).

(i1) Continuing authority of partners for purposes of winding up. The
commencement of dissolution does not at once terminate the authority of the
partner. Section 47 provides that afier the dissolution of a firm, the authority of
each partner to bind the firm and the other mutual rights and obligations of the
partners continue, so far as may be necessary to; (a) wind up the affairs of the firm
and (b) complete transactions begun but not unfinished at the time of the
dissolution. However, the proviso to s. 47 provides that the firm in dissolution
would not be liable for the act of any partner who has been adjudicated insolvent.
But, if a partner represents himself or knowingly permits himself to be represented
as a partner of the insolvent partner, the firm is liable on the ground of ‘holding
out’.

6.8.8 Mode of Giving Public Notice (s.72)

A public notice is required to be given when (i) a partner retires or is expelled from a
registered firm; (ii) a registered firm is dissolved; (iii) a minor, on attaining majority
has to elect to become or not to become a partner in a registered firm.

The public notice relating to the above matters is given: (i) by notice to the Registrar
of Firms under s5.63 (regarding recording of changes in the constitution of a firm),
(ii) by publication in the official gazette; (iii) by publication in at least one vernacular
newspaper circulating in the district where the firm to which it relates has its place or
principal place of business. In other cases where public notice has to be given, it is
given by publication in (i) the official gazette and (ii) at least one vernacular
newspaper circulating in the district where the firm to which it relates has its place or
principal place of business. The consequences of not giving the public notice where it
is required to be given under different provisions of the Act are as follows:

1. Ifa minor admitted to the benefits of partnership fails to give public notice within
six months of his attaining majority or of his obtaining knowledge that he had
been admitted to the benefits of partnership, whichever date is later, that he has
elected to become or not to become a partner in the firm, he shall become partner
in the firm on the expiry of the said six months and is liable as a partner of the
firm [s.30 (5)].

2. If a retiring partner does not give a public notice of his retirement from the firm,
he and the other partners shall continue to be liable as partners to third parties for
any act done by any of them which would have been act of the firm done before
the retirement {s.32 (3)].

3. 1If in case of expulsion of a partner from the firm, a public notice is not given, the
expelled partner and the other partners shall continue to be liable to third parties
dealing with the firm as in the case of a retired partner [5.33 (2)].

4, 1If on the dissolution of a registered firm, a public notice is not given, the partners
shall continue to be liable to third persons of any act done by any of them which
would have been an act if the firm of done before the dissolution [s.45 (1)].
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4. A partnership firm, which was not registered, filed a suit against a third party. The
suit was dismissed. Then the firm got itself registered and filed a suit against the
third party. Is the suit competent? [Hint: Yes, the suit is competent. See 5.58.]

6.11 KEYWORDS

Partnership: Partnership is the relation between persons who have agreed to share the
profits of a business carried on by all or any of them acting for all.

Third Party: Third party used in relation to a firm or to a partner therein means any
person who is not a partner in the firm.

Partnership Deed: The Partnership Deed is not a public document (in the case of a
company, a memorandum of association is a public document) and therefore binds
only third parties so far as they have notice of it.

Firm Name: The name under which the partnership business is carried on is called the
"firm name".

6.12 QUESTIONS FOR DISCUSSION

1. What is a partnership?

2. Briefly state special features of a partnership on the basis of which its existence
can be determined under the Indian Partnership Act?

3. Explain the procedure for getting a partnership firm registered. When is such a
registration treated as complete?

4. State the effects of non-registration of a firm. What are the advantages of
registration of a partnership firm?

5. Explain the following:
(i)  Partner by holding out, or by estoppel
(i)  Dormant or sleeping partner
(i1)) Nominal partner
(iv) Sub-partner
(v) Working partner
(vi) Incoming partner
(vit) Outgoing partner
(viii) Limited partnership.
6. What are the provisions of the Indian Partnership Act with regard to the admission

of a minor into the partnership? What will be his rights and liabilities during his
minority and after he has attained the majority?

7. Enumerate the rights and duties of partners inter se.
8. What is meant by the implied authority of a partner to bind the firm?

9. State the acts of a partner for which he does not have the implied authority to bind
the firm.

10. Write a short note on ‘liability of a firm for wrongful acts of a partner’.

11. Explain the conditions under which a partner may be expelled from the firm. State
the consequences of such an expulsion.

153
Indian Partnership Act, 1932



154
Business Law

12. In what circumstances is partnership dissolved: (i) automatically, (ii) compulsorily
by the cowrt?

13. What is meant by dissolution of a firm? Is it different from the dissolution of
partnership?

14. Describe the mode of settling accounts of a firm after dissolution with special
reference to a case where one of the partners has become insolvent and nothing is
recoverable from his estate.

Check Your Progress: Model Answer

1. Two

2. Club

3. Section 58
4. Public

5. Negative
6

Sleeping
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days after my marriage with C.” (vii) “I promise to pay B ¥ 500 and to deliver to him
my white Maruti Car 1 January next.”

7.4.2 Essentials of a Promissory Note

From the definition, it is clear that a promissory note must have the following essential
elements:

1.
2.

A promissory must be in writing. Writing includes print and typewriting.

It must contain an undertaking or promise to pay. Thus, a inere acknowledgment
of indebtedness is not sufficient. Also, a receipt for money, if it does not contain
an express promise to pay is not a promissory note. But if the receipt is coupled
with a promise to pay, it shall be promissory note.

Example. “We have received a sum of ¥ 9,000 from Shri R. R. Sharma. This
amount will be repaid on demand. We have received this amount in cash.” This is
a promissory note.

However, note that the use of the word ‘] promise’ is not essential to constitute an
instrument as a ‘promissory note’.

The promise to pay must not be conditional. Thus, instruments payable on
performance or non-performance of a particular act or on the happening or non-
happening of an event are not promissory notes.

Example: (i) A promises to pay B, ¥ 500 provided C leaves sufficient money in
favour of A after C’s death. It is not a promissory note. (ii) A promises to pay B
¥ 5000 seven days after his marriage with C. It is not a promissory note.

However, the promise to pay may be subject to a condition which according to the
ordinary experience of mankind is bound to happen, e.g., death. Thus, where A
promises to pay B a sum of ¥ 10,000 on the death of C, the promise is a valid
promise for it is certain that C shall die.

The promissory note must be signed by the maker, otherwise it is of no effect.
Even if it is written by the maker himself and his name appears in the body of the
instrument, it shall not constitute a valid promissory note, if it is not signed by the
maker. ‘Signature’ means the writing of a person’s name in order to authenticate
the contract contained in the instrument. Signature by an authorised aftorney
(agent) shall be valid.

The instrument must point out with certainty the maker and the payee of the
promissory note, e.g., sonof....... resident of...... , etc. The identification of payee
by description does not invalidate the promissory note. For example, the note
drawn payable to the ‘General Manager of HDFC Ltd.’

A promissory note cannot be drawn payable to the maker himself. Such a note is
nullity. But if it is endorsed by the maker to some other person, or endorsed in
blank, it becomes a valid promissory note.

The sum payable must be certain or capable of being made certain. Where rate of
interest is specified, the sum shall be deemed to be certain. But, expressions like
‘market rate of interest’ do not make the amount certain since ‘market rate’ may
vary with the source of borrowing, purpose of borrowing, financial standing of the
borrower and so on. However, a promissory note containing an undertaking to pay
the amount 2% above the ‘bank rate’ shall be valid. It’s because there is only one
‘bank rate’ (i.e., the rate at which Reserve Bank of India lends to commercial
banks) at a given point of time.
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13.
14.

[t must contain a promise to pay money only. If the instrument contains a promise
to pay something in addition to money, it cannot be a promissory note. Thus, the
following instrument is not a promissory note: “I promise to pay B ¥ 50,000 and
also deliver him a Maruti 800”.

The number, place, date, etc., of a promissory note are usually found but are not
essential in law. The date of note is not material unless the amount is made
payable at a certain time after date. But even if it does not bear a date, it is deemed
to have been made when it was delivered.

[t may be payable in instalments (s.5, para 3).

. It may be payable on demand or after a definite period. Payable ‘on demand’

means payable immediately or any time till it becomes time-barred. A demand
promissory note becomes time barred on expiry of 3 years from the date it bears.

. It cannot be made payable to bearer no matter whether it is payable on demand or

after a certain time. (s.31 of RBI Act)

. It must be duly stamped under the Indian Stamp Act. It means that the stamps of

the requisite amount must have been affixed on the instrument and duly cancelled
either before or at the time of its execution. A promissory note which is not so
stamped is a nullity.

It cannot be payable to bearer on demand (s.31 of R. B. I. Act).

It cannot be crossed unlike a cheque.

7.4.3 Specimen of a Promissory Note

g 10,000 New Delhi — 110001
Jan. 10. 2006

On demand [or six months after date] I promise to pay X or order the sum of rupees ten
thousand with interest at 12 per cent per annum only for value received.

ToX Sd/-A
Address................ Stamp

7.4.4 Parties to a Promissory Note

1.

4.
5.

Maker: It is the person who makes the note promising to pay the amount stated
therein.

Payee: 1t is the person to whom the amount of the note is payable.

Holder: 1t is either the original payee or any other person in whose favour the note
has been endorsed.

Endorser: 1t is the person who endorses the note in favour of another person.

Endorsee: 1t is the person in whose favour the note is negotiated by indorsement.

7.4.5 Meaning of a Bill of Exchange

A ‘bill of exchange’ is defined by s.5 as ‘an instrument in writing, containing an
unconditional order, signed by the maker, directing a certain person to pay a certain
sum of money only to or to the order of, a certain person, or to the bearer of the
instrument’.



7.4.6 Features of a Bill of Exchange
1. It must be in writing.

2. It must contain an order to pay and not a promise or request. Words, like ‘Please
pay T 10,000 to A on demand and oblige,” do not constitute the instrument a bill of
exchange.

3. The order must be unconditional.

4. There must be three parties, viz., drawer, drawee and payee. However, one person
may assume the role of two parties, e.g., a person may draw a bill of exchange in
his own favour, i.e., he may be drawer as well as a payee. He cannot, however, be
a drawer as well as a drawee because that will render that instrument a promissory
note.

The parties must be certain.
It must be signed by the drawer.
The sum payable must be certain or capable of being made certain,

The order must be to pay money and money alone.

R

It must be duly stamped as per the Indian Stamp Act. Accordingly, all bills of
exchange other than ‘demand bills’ must bear the adhesive stamps of the requisite
amount and the same must have been affixed either before or at the time of
execution and also cancelled.

10. The number, date and place of the bill are not essential. Oral evidence may be
obtained as to date and place of execution.

7.4.7 Specimen of a Bill of Exchange

T 10. 000
New Delhi - 110016
Jan. 13, 2006
Six months after date pay to A or order/bearer the sum of ten thousand rupees only for value
received.
To X ’ Sd/-Y
Address ............ Stamp

Here Y is the drawer, A is the payee and X is the drawee. X will express his
willingness to pay ‘accepting’ the bill by writing words somewhat as below across the
face of the bill:

ACCEPTED

Sd/

X Jan, 16, 2006.

The specimen given above is of a usance bill, payable after a specified period of time.

A bill of exchange may be drawn payable “at sight’, i.e., on demand or payable ‘after
certain time after sight’ also.

7.4.8 Stamp Duty, Attestation and Registration of a Promissory Note and
a Bill of Exchange

A promissory note as well as a bill of exchange is liable to stamp duty. However, an
endorsement of a negotiable instrument is exempt from any stamp duty. Neither, a
promissory note nor a bill of exchange is to be attested or registered.
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7.4.11 Acceptance of Bills

The acceptance of a bill is the indication by the drawee of his assent to the order of the
drawer. Section 7 savs that an acceptance is the signature of the drawee of a bill who
has signed his assent upon bill and delivered it or given notice of such signing to the
holder or to some person on his behalf. After acceptance, the drawee is known an
acceptor. Writing the word ‘accepted’ is imimaterial to the establishment of the
drawer’s responsibility. But, an oral acceptance or writing of the words accepted
without the drawee’s signature is not an acceptance. An acceptance to be valid must
be (a) in writing, (b) signed by the drawee or his agent, (c) on the bill of exchange and
(d) completed by delivery to the holder or by notice of acceptance to him or some
person on his behalf.

Kinds of acceptance: An acceptance of a bill may be general or qualified.

1. General acceptance: A general acceptance is an acceptance without any
condition or qualification. Where the drawee accepts the order of the drawer in
absolute, i.e., without adding any condition regarding payment, the acceptance is
a general acceptance.

2. Acceptance for ionour: When a bill of exchange has been noted or protested for
non-acceptance for the better security and any person accepts it supra protest for
honour of the drawer or of any one of the endorsers, such person is called an
acceptor for honour (s.7). The question of acceptance for honour does not arise in
the case of promissory notes or cheques.

3. Presentment for acceptance (s.61): It is only bills of exchange that require
presentment for acceptance and that too not all but certain kinds of bills only.
Bills payable on demand or on a fixed date need not be presented for acceptance.
But the following bills must be presented for acceptance otherwise the parties to
the bill will not be liable on it. (i) a bill payable after sight. Such a bill has to be
presented for acceptance to fix maturity of the bill, (ii) a bill that contains an
express stipulation that it should be presented for acceptance before it is
presented for payment.

In case where presentation for acceptance is not necessary but optional, it is
always desirable to get a bill accepted as soon as possible, in order to obtain (a)
the additional security of the acceptor’s name on the bill, or (b) an immediate
right of resource against the drawer and other parties if the bill is refused
acceptance and thereby dishonoured.

4. Presentment to whom: Presentment for acceptance must be made--- (i) to the
drawer or his duly authorised agent; (ii) to all the drawees where there are more
than one unless they are partners and one has express or implied authority to
accept on behalf of all; (iii) to the legal representative, if the drawee is dead; (iv)
to the official receiver or assignee, in case the drawee has been declared
insolvent.

5. Time and place for presentment (Ss. 61 and 62): Bills must be presented for
acceptance before maturity. Where a period for presentment is specified, it must
be presented within that period. Where no period is specified and the presentment
is obligatory, it must be made within a reasonable time. Further, the presentment
must be made on a business day and within business hours. Regarding place of
presentment, a bill should be presented at the place of business and where drawee
has no place of business, at his residence. Where the bill is presented at the
residence, it must be at the reasonable hour.

6. Presentment for acceptance when excused: Where presentment for acceptance is
obligatory and the holder fails to do so, the drawer and all other parties thereon



cease to be liable to him. He is not entitled to a decree, nor can he base his claim
on the original consideration. However, presentment is excused under the
following circumstances: (i) where the drawee cannot, after reasonable search, be
found (s.61), (11) where the drawee becomes insolvent or is dead, the bill must be
presented to the official receiver or official assignee of the insolvent or to the
legal representative of the deceased. (iri) where the acceptance is qualified and
not absolute (s.91). (iv) where the drawee is a fictitious person or one incapable
of contracting, e.g., minor or lunatic (s.91). (v) where, though presentment is
irregular, the acceptance is refused on some other ground.

7.4.12 Parties to a Bill of Exchange

(i) The drawer — the person to whom the amount of the bill is payable. (ii) The drawee
— the person on whom the bill is drawn. Thus, drawee is the person responsible for
acceptance and payment of the bill. In certain cases however a stranger may accept the
bill on behalf of the drawee. (iii) The payee —the person to whom amount of the bill is
payable. It may be the drawer himself or any other person. (tv) The holder - is the
original payee but where the bill has been endorsed, the endorsee. In case of a bearer
bill, the bearer or possessor is the holder. (v) The endorser — is the person who
endorses a bill. (vi) The endorsee — is the person to whom the bill is negotiated by
endorsement. (vii) Drawee in case of need. (viii) Acceptor for honour.

7.5 CHEQUES

7.5.1 Meaning of a Cheque

A cheque is the usual method of withdrawing money from a current account with a
banker. Savings bank accounts are also permitted to be operated by cheques provided
certain minimum balance is maintained. A cheque, in essence, is an order by the
customer of the bank directing his banker to pay on demand, the specified amount, to
or to the order of the person named therein or to the bearer. Section 6 defines a
cheque. The Amendment Act 2002 has substituted new section for s.6. It provides that
a ‘cheque’ is a bill of exchange drawn on a specified banker and not expressed to be
payable otherwise than on demand and it includes the electronic image of a truncated
cheque and a cheque in the electronic form.

‘A cheque in the electronic form’ means a cheque which contains the exact mirror
image of a paper cheque, and is generated, written and signed in a secure system
ensuring the minimum safety standards with the use of digital signature (with or
without biometrics signature) and asymmetric crypto system.

‘A truncated cheque’ means a cheque which is truncated during the course of a
clearing cycle, either by the clearing house or by the bank whether paying or receiving
payment, immediately on generation of an electronic image for transmission,
substituting the further physical movement of the cheque in writing.

7.5.2 Specimen of a Cheque

Every bank has its own printed cheque forms which are supplied to the account
holders at the time of opening the account as well as subsequently whenever needed.
These forms are printed on special security paper which is sensitive to chemicals and
makes any chemical alterations noticeable. Although, legally, a customer may
withdraw his money even by writing his directions to the banker on a plain paper but
in practice bankers honour only those orders which are issued on the printed forms of
cheques.

167
Negotiable Instrument Act. (881
























maturity of the instrument. Section 21 provides that a note or bill ‘at sight’ or ‘on
presentment’ is payable on demand. It is due for payment as soon as it is issued.
Therefore the question of maturity arises only in the case of a note or bill payable
‘After sight’ or ‘After date’ or at a certain period after the happening of an event
which is certain to happen.

Section 22 provides that the maturity of a note or bill is the date on which it falls due.
Further, it adds that in calculating the maturity of a note or bill which is not payable
on demand, at sight or on presentment, three days — called the days of grace —~ must be
added to the date on which the instrument is expressed to be payable. Thus a note or
bill payable after a specified period after date or after sight matures or falls due on the
last day of the grace period and must be presented for payment on that day and if
dishonoured, suit can be filed on the next day after maturity.

7.8.2 Presentment for Payment

A negotiable instrument must be presented for payment to the maker, acceptor or
drawee thereof, as the case may be, by the holder or his agent. In case of default, the
parties to the instrument other than the maker, acceptor or drawee are not liable to
such holder (s.64). The presentment for payment must be made during the usual hours
of business, and at a banker’s premises, during banking hours (s.65).

7.9 DISHONOUR

7.9.1 Dishonour of a Bill

A bill of exchange may be dishonoured either by non-acceptance or by non-payment.
A negotiable instrument is said be dishonoured by non-payment when the maker,
acceptor or drawee, as the case may be, makes default in payment upon being duly
required to pay the same (s.92). The effect of dishonour of a negotiable instrument
whether by non-acceptance or non-payment is to render the drawer and all the
endorsers liable to the holder. However, their liability can be invoked only if the
holder gives them notice of such dishonour. The drawer is liable only if the instrument
is dishonoured by non-payment.

When a negotiable instrument is dishonoured by non-acceptance or non-payment, the
holder must give notice of dishonour to the drawer and all other parties whom he
seeks to make liable.

7.9.2 Noting

Noting is a convenient method of authenticating the fact of dishonour. Where an
instrument is dishonoured, the holder, besides giving the notice as referred to above,
should get the bill or promissory note ‘noted’ by the notary public. The notary public
presents the instrument, notes down in his register the date of its dishonour and the
reason, if any, given by the acceptor. If the instrument has been expressly
dishonoured, the reason why the holder treats it as dishonoured, and the notary’s
charges should be mentioned. ‘Noting’ must be made within a reasonable time after
dishonour. The holder may cause such dishonour to be noted by the notary public
upon the instrument or upon a paper attached thereto or partly upon each (s.99). Every
notary is required to have and use a seal, and an act can only be deemed a notarial act
if it ijs done by a notary under his signature and official seal. However, noting is not
compulsory in the case of an inland bill or note, but foreign bills must be protested, if
so required by the law of the place where drawn.
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necessary in case of a specially crossed cheque. The object of special crossing is to . 177
direct the drawee banker to pay the cheque only if it is presented through the particular ~ Neeetiable Insirument Act, 1881
bank mentioned therein. Thus, it makes the cheques safer.
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7.10.4 Not Negotiable Crossing

We have mentioned above that crossing whether ‘general’ or ‘special’ may be
accompanied by words ‘not negotiable’. The effect of inclusion of such words will not
be to render the cheques ‘non-transferable’. Such cheques can very well be transferred
by endorsement and delivery. But as per 5.130, a person who takes such a cheque shall
not have and shall not be capable of giving a better title to the cheque than that which
the person, from whom he took it in the first instance, had. Thus, by including the
words ‘not negotiable’, the cheque is deprived of its special feature of negotiability.
Such a cheque s like any other goods where the title of the transferee is always
subject to the title of the transferor. A bank, therefore, should be extra careful in
paying such cheques. The payment should be made only after he is satisfied that the
person demanding payment is the person entitled to receive it.

Specimen of special crossing

7.10.S Account Payee Crossing (A/c Payee Crossing)

An A/c payee crossing signifies that the drawer intends the payment to be credited
only to the payee’s account. The addition of ‘A/c payee’ to a crossing has no legal
sanctity and the paying banker may ignore such a direction without being liable for
any damages. In practice, however, the collecting banker sees to it that such
instruction is carried out.

7.10.6 Not Negotiable (A/c Payee Crossing)

The combination of ‘not negotiable’ and ‘A/c payee,” crossing is the safest form of
crossing. It has double advantage. The instrument is rendered not negotiable (making
the ‘paying banker’ responsible to see that payment is made to the person who is
entitled to receive it) plus A/c payee crossing directs the coliecting banker to collect it
for the payee only and warns that if the amount is collected for someone else, he may
be held liable for damages.

7.10.7 Who can Cross a Cheque?

As noted above, crossing is an instruction to the banker not to pay across the counter.
Thus, it lends security to the cheque and ensures payment to the payee or his order. A
cheque may be crossed by any of the following: (i) The drawer of a cheque (ii) The
holder of a cheque. When a cheque is issued uncrossed, it may be crossed generally or
specially by its holder. If the cheque is already crossed generally, he may convert it
into special crossing by adding the name of a particular bank. Further, a holder may
add the words ‘not negotiable’ in case of both the types of crossing. However, a holder
cannot convert special crossing into general, as it amounts to material alteration of the
cheque. (iii) The banker, in whose favour the cheque has been crossed specially, may
again cross it especially in favour of another banker. The latter bank in such a case
acts as the agent of the former.






























12.
13.
14.

16.

17.
18.

19.
20.
21.

22.

23.

24.
25.

28.
29,

30.

Write explanatory notes on the following: (i) Ambiguous instruments,
(i1) Inchoate instruments, (iif) Lost or stolen instruments.

State briefly the presumptions as to negotiable instruments under the Negotiable
Instrument Act.

“The capacity of a party to draw, accept, make or endorse a negotiable instrument
is co-extensive with his capacity to enter into a contract”.

What are the essential requirements of a valid promissory note? Give some
examples of instruments which: (a) are promissory notes, (b) are not promissory
notes. (iii) Enumerate the different parties to a promissory note.

. What is a bill of exchange? State its essential characteristics. How does a

promissory note differ from a bill of exchange?

. Distinguish between (i) inland and foreign bills; (ii) Time and demand bills; (iii)

clean and documentary bills; and (iv) general acceptance and qualified acceptance.
When is a bill deemed to have been dishonoured by non-acceptance?
Define a Cheque. Distinguish between a cheque and a bill of exchange.

What are the various requisites of a cheque?

. What do you understand by — (i) a stale cheque, (ii) an overdue cheque, (iii) bank

draft or demand draft?

Define the term ‘holder?, ‘holder for value’ and “holder in due course’. Enumerate
the privileges of a ‘holder in due course’.

Explain the term ‘negotiation’. Distinguish it from assignment.
p g g g

Distinguish between a (i) ‘bearer’ and an ‘order’ instrument, (ii) conditional
endorsement and restrictive endorsement.

Write a short note on essentials of a valid endorsement of a negotiable instrument.
Write a short note on ‘once a bearer always a bearer’.

Write short notes on (i) presentment for acceptance and payment, (ii) maturity of
an instrument.

What is meant by (i) dishonour for non-acceptance, (ii) dishonour for non-
payment?

Explain the provisions relating to “Noting’ and ‘Protesting” of a bill which has
been dishonoured by the acceptor.

Write a short note on crossed cheques.

Explain clearly the meaning of ‘general’ and ‘special’ crossing and “crossing after
the issue of a cheque™.

. Cheques crossed ‘not negotiable’ are nevertheless transferable. Explain.

27.

Explain the effect of (i) Not-negotiable crossing (ii) “Account payee only”
crossing.

When is payment on a negotiable instrument said to be payment in due courses?

Has a holder of a cheque any remedy against the banker for wrongful dishonour of
the cheque?

“Issuing of a cheque that bounces is an offence”. Comment.
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"338 . 31. What are the provisions of the Negotiable Instruments Act, 1881, regard
ustness Law international law concerning negotiable instruments?

32. Discuss International Law concerning Negotiable Instruments in respect of
(1) dishonour and (ii) Liability on foreign instruments.

33. What is discharge of an instrument?
34. What is discharge by cancellation?

35. What is discharge by operation of law?

Check Your Progress: Model Answer
1. Negotiable

2. Inchoate
3. Maker
4. Time

5. Cheque
6

Endorsement
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8.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

o Understand the meaning of a negotiable instrument

e Discuss the nature and requisites of negotiable instruments

e Describe the transfer of negotiable instruments and liability of parties

e Explain the meaning of promissory note, bill of exchange and cheque

o Know what is crossing of cheques

® Describe the liability of the paying banker
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e Explain holder in due course and special rules for cheques and drafts

e Discuss the discharge of negotiable instruments

8.1 INTRODUCTION

In this lesson, we will discuss the six basic rights of consumers. You will be able to
describe the procedure of consumer grievances redressal and various consumer
redressal machineries and forums. The oft-repeated cliché that ‘the consumer is king’,
has been translated into something of a reality in India since the setting up of special
consumer courts under the Act, which are dispensing quick disposal of consumer
grievances. We will explain about IPR (Intellectual Protection Rights) and consumer
protection.

When the world was younger and communities smaller, consumer protection was
virtually unnecessary. Unfair trade was almost impossible in the life style of those
times. One could not comfortably cheat someone in the morning and break bread with
him, the same evening. In India, exploitation of consumers has assumed serious
proportions. Buyers have a very weak bargaining power and also cannot assert their
right of being heard. As a consequence, manufacturers and traders are tempted to
follow diverse practices, which turn out to be unfair to consumers.

8.2 MAIN FEATURES

[t was quite necessary to protect the consumers from this predicament. Therefore the
Consumer Protection Act, 1986 took shape. It is described as a unique legislation of
its kind ever enacted in India to offer protection to the consumers. The main objective
of this Act is to provide better protection to the consumers. Unlike other laws, which
are punitive or preventive in nature — the provisions of this Act are compensatory in
nature. The Act intends to provide simple, speedy and inexpensive redressal to the
consumers’ grievances.

Other salient features of the Act are:

e It applies to all goods and services unless specifically exempted by the Central
Government.

e It covers all sectors whether private, public or co-operative.

‘@ It confers certain rights on consumers.

® |t envisages establishment of consumer protection councils at the Central and
State levels whose main object shall be to promote and protect the rights of the
consumers.

The provisions of this Act are in addition to and not in derogation of the provisions of
any other Act.

The Consumer Protection Act, 1986 was substantially amended in 1991, 1993 and
2002.

8.3 IMPORTANT TERMS

Complainant: A complainant means any of the following and having made a
complaint:

@ A consumer; or

e Any voluntary consumer association registered under the Companies Act, 1956 or
under any other law for the time being in force; or



® The Central Government or any State Government; or

® One or more consumers, where there are numerous consumers having the same
interest, or

e In case of death of consumer, his legal heir or representative.

Complaint: Complaint means any allegation in writing made by a complainant with a
view to obtaining any relief under the Act, that:

~® Any unfair trade practice or restrictive trade practice has been adopted by any
trader or service provider; and the complainant has suffered loss or damage;

e The goods bought by him or agreed to be bought by him suffer from defect(s) in
any respect;

e The services hired or availed of or agreed to be hired or availed of by him suffer
from deficiency in any respect;

® A trader or the service provider, as the case may be, has charged for the goods or
for the services mentioned in the complaint, a price in excess of the price—~a)
fixed by or under any law for the time being in force; (b) displayed on the goods
or any package containing such goods; (c) displayed on the price list exhibited by
him by or under any law for the time being in force; (d) agreed between the
parties;

e (Goods which will be hazardous to life and safety when used are being offered for
sale to the public—(a) in contravention of any standards relating to safety of such
goods as required to be complied with, by or under any law for the time being in
force; (b) if the trader could have known with due diligence that the goods so
offered are unsafe to the public;

® Services which are hazardous or likely to be hazardous to life and safety of the
public when used, are being offered by the service provider which such person
could have known with due diligence to be injurious to life and safety.

Consumer: Consumer means any of the following persons:

e Who buys any goods for consumption which has been paid or promised or partly
paid and partly promised or under any system of deferred payment i.e., in respect
of hire-purchase transactions. The term includes any other user of such goods
when such use is made with the approval of the buyer.

The expression ‘consumer’, however, does not include a person who obtains such
goods for resale or for any commercial purpose.

e Who hires or avails of any services for consideration which has been paid or
promised or partly paid and partly promised, or under any system of deferred
payment. The term includes any other beneficiary of such services with the
approval of the first mentioned person.

Consumer Dispute [Sec. 2(1) (c)]: It means a dispute where the person against whom
a complaint has been made; denies or disputes the allegations contained in the
complaint.

Defect [Sec. 2(1) (f)]: A ‘defect’ is defined to mean any fault, imperfection or
shortcoming in the quality, quantity, potency, purity or standard which is required to
be maintained by or under any law for the time being in force or under any contract,
express or implied, or as is claimed by the trader in any manner whatsoever in relation
to any goods.

Deficiency: Parallel to ‘defect’ in case of goods, deficiency is relevant in case of
services.
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8.4 CONSUMER RIGHTS

You must note that Mahatma Gandhi, the father of nation, linked great significance to
what he explained as the “poor consumer”, who as per him should be the main
beneficiary of the consumer movement. He said:

"The customer is the most important visitor on our premises. He is not dependent on
us. We are dependent on him. He is not an interruption on our work. He is the purpose
of it. He is not an outsider on our business. He is part of it. We are not doing him a
favour by serving him. He is doing us a favour by giving us an opportunity to do so."

~Mahatma Gandhi

You must be aware that consumer is the actual deciding factor for every economic
activity. It is at present universally accepted that the degree of consumer protection is
an actual indicator of the level of progress in a nation. The expanding size and
complications of production and distribution systems, the great level of sophistication
in marketing and selling practices and types of promotion such as advertising, etc.,
have led to the enhanced requirement for consumer protection.

Example: A jeep was purchased to be used as a taxi. The question was whether the
buyer of the jeep was a consumer under the Act. The Rajasthan State Commission
held that to use the jeep as a taxi with the object to earn profits was a commercial
purpose, and therefore, the buyer/user was not a consumer within the meaning of the
Act. [Smt. Pushpa Meena vs. Shah Enterprises (Rajasthan) Ltd. (1991) | CPR 229].

The Consumer Protection Act, 1986 is the most vital legislation passed to offer for
efficient safeguards to consumers against several kinds of exploitations as well as
unfair dealings. This Act was altered in 2002 in the shape of Consumer Protection
{Amendment) Act, 2002 with few vital inclusions.

The definition of consumer right is ‘the right to have information about the quality,
potency, quantity, purity, price and standard of goods or services’, as it may be the
instance, however the consumer is to be saved as opposed to any unfair practices of
trade. It is very important for the consumers to be aware of these rights.

But there are sturdy and obvious laws in India to defend consumer rights but the real
dilemma of consumers of India can be felt as being entirely dismal. Out of the several
laws that have been imposed to safeguard the consumer rights in India, the most vital
is the Consumer Protection Act, 1986. As per this law, everybody, involving
individuals, a firm, a Hindu undivided family as well as a company, have the right to
practice their consumer rights for the buying of goods and services made by them. It is
vital that, as consumer, one knows the fundamental rights as well as about the courts
and procedures that pursue with the breach of one’s rights.

For the first time in the history of consumer legislation in India, the Consumer
Protection Act, 1986 extended a statutory recognition to the rights of consumers.
Section 6 of the Act recognises the following six rights of consumers:

1. Right to Safety: According to the Consumer Protection Act 1986, the consumer
right to safety is referred to as ‘right to be protected against marketing of goods
and services which are hazardous to life and property’. It is applicable to specific
areas like healthcare, pharmaceuticals and food processing; this right is spread
across the domain having a serious effect on the health of the consumers or their
wellbeing, viz. Automobiles, Housing, Domestic Appliances, and Travel, etc.

When there is violation of the right then medical malpractice lawsuits occur in the
country. It is estimated, every year thousands or millions of citizens of India are
killed or seriously injured by immoral practices by doctors, hospitals, pharmacies
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to as the right to redressal according to the Consumer Protection Act 1986. The
government of India has been bit more successful with regard to this right.

The consumer courts like District Consumer Disputes Redressal Forums at district
level, State Consumer Disputes Redressal Commissions and National Consumer
Disputes Redressal Commissions have been incorporated with the help of the
Consumer Protection Act. These consumer grievance redressal agencies have
fiduciary as well as geographical jurisdictions which address consumer cases
between businesses and consumers.

6. Right to Consumer Education: The right of every Indian citizen to have
education on matters regarding consumer protection as well as about her/his right
is regarded as the last right provided by the Consumer Protection Act 1986. The
right makes sure that the consumers in the country have informational programs
and materials which are easily accessible and would enable them to make
purchasing decisions which are better than before.

Consumer education might refer to formal education through college and school
curriculums as well as consumer awareness campaigns being run by non-
governmental and governmental agencies both. Consumer NGOs, having little
endorsement from the government of India, basically undertake the task of ensuring
the consumer right throughout the country.

8.5 PROCEDURE FOR CONSUMER GRIEVANCES
REDRESSAL

You will find it interesting to note that Department of Consumer Affairs has been
receiving a very large number of complaints from the consumers regarding shortfail in
the supplies/expectations of the consumers. The complaints cover a wide range of
subjects like supply of defective refrigerators, T.V. Sets, use of poor material by the
builders in the construction of flats, non-refund of fixed deposit amounts by
companies on maturity and complaint against unfair trade practice against service
providers, etc.

The procedure for redressal of consumer grievances is given below:

8.5.1 Who can File a Complaint?
A complaint in relation to any goods or services may be filed by:
® A consumer, or

® Any voluntary consumer association registered under the Companies Act, 1956 (1
of 1956) or under any other law for the time being in force, or

o The Central Government or any State Government, or

e One or more consumers, where there are numerous consumers having the same
interest, or

e In case of death of a consumer, his legal heir or representative.

A power of attorney holder cannot file a complaint under the Act.

8.5.2 What Constitutes a Complaint?
A complaint means any allegation in writing made by a complainant that:

® An unfair trade practice or a restrictive trade practice has been adopted by any
trader or service provider.
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The goods bought by him or agreed to be bought by him: suffer from one or more
defects.

The services hired or availed of or agreed to be hired or availed of by him suffer
from deficiency in any respect.

A trader or service provider, as the case may be, has charged for the goods or for
the service mentioned in the complaint a price in excess of the price fixed by or
under any law for the time being in force or displayed on the goods or any
package containing such goods or displayed on the price list exhibited by him by
or under any law for the time being in force or agreed between the parties.

Goods which will be hazardous to life and safety when used or being offered for
sale to the public.

Services which are hazardous or likely to be hazardous to life and safety of the
public when used, are being offered by the service provider which such person
could have known with due diligence to be injurious to life and safety.

8.5.3 How to File a Complaint?

Following are the steps to file a complaint:

1.

2.
3.

A complaint can be filed on a plain paper. It should contain:

< The name description and address of the complaints and the opposite party
<+ The Facts relating to complaint and when and where it arose

< Documents in support of allegations in the complaint

< The relief which the complainants is seeking

< The complaint should be signed by the complainants or his authorised agent.
No lawyer required for filing the complaint,

Nominal court fee.

8.5.4 Where to File a Complaint?

It depends upon the cost of the goods or services or the compensation asked. The
complaint can be filed at any of the three agencies:

District Forum: 1f it is less than Rs 20 lakh

State Commission: If more than Rs 20 lakh but Jess than Rsl crore

National Commission: If more than Rs 1 crore

8.5.5 Integrated Three Stage Consumer Complaint Redressal Mechanism

This mechanism includes Consumer Online Research and Empowerment (CORE)
Centre, National Consumer Helpline (NCH) and Consumer Voice at Level 1 and
FICC] Alliance for Consumer Care at Level 2. While, at Level 3 is the Non-litigation
Mechanism or Alternative Dispute Resolution (ADR).
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very essential for consumers. Further, it is the core of IP system that people of the
country must be protected from unfair competition, that is, from any act of fraudulent
practice in trade and business.

Check Your Progress

Fill in the blanks:

I. means any allegation in writing made by a complainant
with a view to obtaining any relief under the Act.

2. National Commission means the National Consumer Disputes Redressal
Commission established under clause (c¢) of

3. A Centre has been set up in collaboration with Consumer
Coordination Council (CCC) through signing of a MOU (Memorandum
of Association).

4. provides an interface between business and the consumer

and facilitates prompt redressal of consumer grievances.

5. The department had set up a Consumer Grievance Redressal Cell (CGRC)
n

6. A is a sign which is used in the course of trade and
differentiates goods or services of one enterprise from those of other
enterprises.

8.8 LET US SUM UP

[n India, exploitation of consumers has assumed serious proportions.

In view of the ever-increasing population and the need for many goods and
services of which there is no matching supply, a situation of near ‘total sellers’
market has come to stay.

Buyers have a very weak bargaining power and also cannot assert their right of
being heard. As a consequence, manufacturers and traders are tempted to follow
diverse practices, which turn out to be unfair to consumers.

Consumer are provided with some basic rights such as: right to safety, right to be
informed, right to choose, right to be heard, right to seek redressal and right to
consumer education.

A CORE Centre has been set up in collaboration with Consumer Coordination
Council (CCC) through signing of a MoU.

It is intended to provide the most scientific and effective system of collection and
dissemination of consumer related information to generate consumer awareness
and empowerment of all sections of the society.

Alternative dispute resolution (ADR) consists of a variety of approaches to
dispute resolution, many of which include the use of a neutral individual such as a
mediator who can assist disputing parties in resolving their disagreements.

The areas of intellectual property that are most relevant for consumer protection
are Trade Marks, Geographical Indications and Protection against unfair
competition. Thus, the proper operation of IP rights and their enforcement is very
important for consumers.
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8.9 LESSON END ACTIVITY

Choose an organisation of your preference and study how the patent or copyright
obtained by the organisation is helpful for its customers and write an article on the
same.

8.10 KEYWORDS

Consumer: He is a person who consumes or acquires goods or services for direct use
or ownership rather than for resale or use in production and manufacturing.

Consumer Dispute: Tt means a dispute where the person against whom a complaint
has been made, denies or disputes the allegations contained in the complaint.

Complaint: Tt means an unfair trade practice or a restrictive trade practice has been
adopted by any trader or service provider.

Defecr: 1t means any fault, imperfection or shortcoming in the quality, quantity,
potency, purity or standard which is required to be maintained by or under any law for
the time being in force under any contract, express or implied or as is claimed by the
trader in any manner whatsoever in relation to any goods.

Spurious Goods and Services: [t means such goods and services which are claimed to
be genuine but they are actually not so.

8.11 QUESTIONS FOR DISCUSSION

1. Define consumer.
2. What is right to safety?

Define right to be informed.

(V]

Discuss right to choose.

What is right to be heard?
What is right to seek redressal?
Define consumer education.

Define right to consumer education.

e T A o

What do you mean by consumer grievance redressal?

10. Prepare the diagram of integrated three stage consumer complaint redressal
mechanism.

11. What is District forum?

12. What is the composition of District forum?
13. Who heads the National Commission?

14. Give the full form of IPR.

15. What is trademark?

16. Define appeliate jurisdiction.

17. What js territorial jurisdiction?

18. Discuss pecuniary jurisdiction.

19. Where will you file a complaint?



20.
21.

22.
23.
24,
25.
26.
27.
28.
29.

“Consumer is king.” Comment.

Who can file a complaint under procedure for consumer grievance redressal?
What constitutes a complaint?

Give an overview of present status of consumer rights in India.
What is FACC dispute resolution?

Explain the jurisdiction of the district forums.

Describe state commission.

Briefly explain the jurisdiction of the state commission.
Describe the jurisdiction of the national commission.

Briefly discuss IPR and consumer protection.

Explain the procedure for consumer grievances redressal step by step.

Check Your Progress: Model Answer
1. Complaint

Section 9

CORE

FACC

February 2002

Trade mark
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9.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

e Understand the formulation of Foreign Exchange Management Act (FEMA) and
its objectives

® Explain main provision /rules / regulation of FEMA, 2000
e Discuss the regulation and management of foreign exchange

® Describe contravention and penalties, adjudication and appeal and directorate of
enforcement
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9.1 INTRODUCTION

The Indian government has formulated the Foreign Exchange Management Act
(FEMA). which relates to the foreign direct investment in the country. Foreign
Exchange Management Act (FEMA) has assisted the country by encouraging external
payment and trade. Foreign Exchange Management Act (FEMA) was formulated in
order to be compatible with the policies of pro-liberalization of the lndian
government.

9.2 FORMULATION OF FOREIGN EXCHANGE
MANAGEMENT ACT (FEMA)

The Foreign Exchange Management Act (FEMA) was an act passed in the Winter
Session of the Parliament in 1999, which replaced Foreign Exchange Regulation Act.
This act seeks to make offences related to foreign exchange civil offences. [t extends
to the whole of India.

The Foreign Exchange Regulation Act (FERA) of 1973 in India was replaced on June
2000 by the Foreign Exchange Management Act (FERA), which was passed in 1999.
The FERA was passed in 1973 at a time when there was acute shortage of foreign
exchange in the country.

It had a controversial 27 years stint during which many bosses of the Indian corporate
world found themselves at the mercy of the Enforcement Directorate. Moreover, any
offence under FERA was a criminal offence liable to imprisonment. But FEMA makes
offences relating to foreign civil offences.

FEMA had become the need of the hour to support the pro-liberalisation policies of
the Government of India. The objective of the Act is to consolidate and amend the law
relating to foreign exchange with the objective of facilitating external trade and
payments for promoting the orderly development and maintenance of foreign
exchange market in India.

FEMA extends to the whole of Tndia. It applies to all branches, offices and agencies
outside India owned or controlled by a person, who is a resident of India and also to
any contravention there under committed outside India by two people whom this Act
applies.

9.2.1 Extent of Foreign Exchange Management Act (FEMA)

Foreign Exchange Management Act (FEMA) is applicable to the entire country.
Agencies, offices and branches, outside India, which are owned by Indian residents,
also fall under the jurisdiction of this act. Foreign Exchange Management Act
(FEMA) also extends to any dispute that are committed in offices, agencies and
branches outside India owned by individuals covered by this act.

9.2.2 Objectives of FEMA

Main objective of apply FEMA is to reduce the restriction on foreign exchange. Now,
any offense in foreign exchange will be civil offense not criminal offense.

This law's main objective is to increase the flow of foreign exchange in India. Now,
under this law, you can bring foreign currency in India without any legal barrier.

The following are some of the important features of Foreign Exchange Management
Act:

(i) It is consistent with full current account convertibility and contains provisions for
progressive liberalisation of capital account transactions.









The following transactions are deemed current account transactions under FEMA: 217
Foreign Exchange Management

(a) Expenses in connection with foreign travel, education and medical care of Act. 2000 (FEMA)
parents, spouse and children (Anybody now can send the foreign currency in
India for above expenses under current account)

(b) Payment due as interest on loan
(c) Payment due under short term loan for business.

Provision regarding capital account transactions: Under section six,” RBI will
fix the limit of foreign exchange transactions relating to capital account after
discussion with Indian govt."

RBI can restrict following:

(a) Transfer of foreign security by Indian resident.

(b) Transfer of foreign security by Indian resident which is now outside India.
(c) Transfer of immovable property.

Provision regarding export of goods and services: According to section 7 of
FEMA 2000 , " Tt is the duty of exporter to declare the true and correct detail of
goods which , he have to sell the market outside India and must send complete
report to RBI .

(a) RBI can make particular requirement for any exporter.

(b) RBI can also make rules and regulations for realization of amount earned
from foreign country.

Provision regarding authorised persons: RBI can authorize anybody who can
deal in money exchange or off shore transaction and foreign exchange.

(a) He has to follow the rules and guidelines of RBI.

(b) RBI can revoke the authorisation granted to any person at any time in public
interest.

If authorized person will be done contravention the rules of RBI, he will be liable
to pay up to ¥ 10000 penalty and ¥ 2000 for every day during which such
contravention continue.

Provision regarding contravention and penalties:
Section 13 to I5

If anybody or person contravenes the rules and regulation of FEMA 2000 or RBI
direction, he will be liable to a penalty three times of sum involved in
contravention.

If contravention will continue, then he will pay upto ¥ 5000 per day during the
time of contravention.

Provision regarding adjucation and appeal: According to section 18, “Central
govt. can appoint adjudicating authority who can give the punishment of civil
imprisonment of maximum six months if case is less than one crore. If demanded
value is more than one crore then punishment of imprisonment may be of three
years. The person can appeal to special director against the decisions of
adjudicating officer. He can also appeal in appellate tribunal and also in high court
- with the sixty days of communication of order.
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9.5 REGULATION AND MANAGEMENT OF
FOREIGN EXCHANGE

Sections 3-9 deal with regulation and management of foreign exchange.

® Dealings in Foreign Exchange etc. (Sec. 3): It prohibits any person other than an
authorised person from (a) dealing in or transferring any foreign exchange or
foreign security to any person or (b) making any payment to or for the credit of
any person resident outside India in any manner; or (¢) receive otherwise than
through an authorised person any payment by order or on behalf of any person
resident outside India in any manner. (d) entering into any financial transaction in
India as consideration for or in association with acquisition or creation or transfer
of a right to acquire, any asset outside India by any person.

® Holding of Foreign Exchange etc.: Section 4 provides that except as otherwise
provided in the Act; no person resident in India shall acquire. hold, own, possess
or transfer any foreign exchange, foreign security or any immovable property
situated outside India.

® Current Account Transactions: Section 5 explains dealings in current account
transactions. This section provides that any person may sell or draw foreign
exchange to or from an authorised person if such sale or drawal is a current
account transaction. Also it empowers the central government to impose
reasonable restrictions for current account transaction in the public interest in
consultation with the Reserve Bank of India by making appropriate rules.

® Regulation of Capital Account Transactions: Section 6 provides that any person
may sell or draw foreign exchange to or from an authorised person for a capital
account transaction. However, the Reserve Bank may, in consultation with the
Central Government, specify the permissible capital account transactions and the
limits up to which foreign exchange will be allowed for such transactions.

® Export of Goods and Services: Section 7 deals with export of goods and services.
Every exporter is required to furnish to Reserve Bauok or any other authority as
prescribed, a declaration containing true and correct particulars regarding the
amount representing the full export value or if the full export value of the goods is
not ascertainable at the time of export, the value which the exporter having regard
to prevailing market conditions expects to receive on sale of the goods in a market
outside India. Every exporter is also required to furnish to the Reserve Bank such
other information as may be required by the Reserve Bank for the purpose of
ensuring the realisation of the export proceeds.

9.6 CONTRAVENTION AND PENALTIES

9.6.1 Penalties

Section 13 provides that if any person contravenes any provision of the Act, rules,
regulation etc. or contravenes any condition subject to which the authorization is
granted by RBI, he shall be liable for penalty upon adjudication, which may extend
upto thrice the sum involved in such contravention where such amount is quantifiable
or upto two lakh rupees where the amount is not quantifiable. If the contravention
continues, the penalty of Rs. 500 per day after the first day during the period in which
the contravention continues shall be imposed.

Again, Section 13 provides that any adjudicating authority may, in addition to the
penalty, direct that any currency, security or any other money or property in respect of
which the contravention has taken place shall be confiscated to the Central
Government. It may further direct that the foreign exchange holdings, if any, of the















e Section 36 provides that the Central Government shall establish a Directorate of
Enforcement with a director and such other officers or class of officers as it thinks
fit, who shali be called officers of Enforcement, for the purposes of this Act.

9.10 LESSON END ACTIVITY

Can anyone file a suit against officer of the government exercising powers under
EFMA? If yes, give reasons to support your answer.

9.11 KEYWORDS

Foreign Exchange Management Act: Foreign exchange management act is to
facilitate external trade and payments and to promote the orderly development and
maintained of foreign exchange in India.

Currency: This expression includes all currency notes, postal notes, postal orders,
money orders, cheques, drafts, travellers’ cheques, letters of credit, bills of exchange
and promissory notes, credit cards or such other similar instrument as may be notified
by the Reserve Bank.

Export: Outflow of goods and inflow of foreign currency.

Import: Import with its grammatical variations and cognate expressions, means
bringing into India any goods or services.

9.12 QUESTIONS FOR DISCUSSION
1. Explain the objectives of FEMA, 2000.

2. What is Foreign Exchange?
3. Discuss the main provision /rules / regulation of FEMA, 2000.
4. Describe the sections 3-9 which deal with regulation and management of foreign
exchange.
5. Write short note on Enforcement of the Orders of Adjudicating Authority.
6. Discuss appointment of adjudicating authority.
7. Discuss establishment of Appellate Tribunal.
8. Write short note on Directorate of Enforcement.
Check Your Progress: Model Answer
1. 1973
2. Foreign
3. RBI
4. Section 5
5. 90
6. Directorate of Enforcement

9.13 SUGGESTED READINGS
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10.0 AIMS AND OBJECTIVES

After studying this lesson, you should be able to:

e Explain the objectives and provisions of monopolies and restrictive trade practice
act

® Define SEBI

® Describe customer and central excise act
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10.1 INTRODUCTION

Two or more individuals, associations of individuals, firms, trusts, trustees or bodies
corporate (excluding financial institutions), or any combination thereof, which
exercise, or is established to be in a position to exercise, control, directly or indirectly,
over anybody, corporate, firm or trust IP, protected through law, like any other form
of property can be a matter of trade, that is, it can be owned, bequeathed, sold or
bought. The major features that distinguish it from other forms are their intangibility
and non-exhaustion by consumption.

10.2 THE MONOPOLIES AND RESTRICTIVE TRADE
PRACTICES ACT, 1969

An Act provides that the operation of the economic system does not result in the
concentration of economic power to the common detriment, for the control of
monopolies, for the prohibition of monopolistic and restrictive trade practices and for
matters connected therewith or incidental thereto.

Under the purview of MRTP Act, a large number of different types of agreements
were identified. Each of such agreements was required to be duly registered with the
Registrar of Restrictive Trade Practices along with the names of the parties involved
in the agreement.

The MRTP Act, 1969 has its genesis in the Directive Principles of State Policy
embodied in the Constitution of India. Clauses (b) and (c¢) of Article 39 of the
Constitution lay down that the State shall direct its policy towards ensuring:

(i) the ownership and control of material resources of the community are so
distributed as to best serve the common good; and

(i) the operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment.

All these registered undertakings were subject to following types of control over their
various industrial activities:

(a) while proposing to expand the activities of the undertakings substantially by
issuing fresh capital or by installing new machineries, notice to the Central
Government is required to be given for getting approval (Section 21);

(b) while proposing to establish a new undertaking, prior permission of the Central
Government is required to be obtained (Section 22); and

(c) while proposing to acquire, merge or amalgamate with another undertaking, the
sanction of the Central Government must be taken before the execution of such
proposal (Section 23).

The entire responsibility to look after the occurrence of concentration of economic
power to the common detriment was on the Government. If it so desires, it could refer
the matter to the MRTP Commission for making an enquiry. But MRTP Commission
has been given an advisory role as the ultimate orders, on any proposal have to be
passed by the present Government.

The MRTP Act was formulated with the following objectives:

(a) To have a careful watch that the operation of the economic system does not create
any concentration of economic power to the detriment of the common people of
the country;

(b) To control monopolies prevailing in the country; and



(¢) To have a check on monopolistic, restrictive and unfair trade practices in the
country.

Thus, in order to achieve these objectives, the MRTP Act tries to control the activities
of the big business houses and dominant undertakings of the country.

10.2.1 Short Title, Extent and Commencement
e This Act may be called the Monopolies and Restrictive Trade Practices Act, 1969.
e |t extends to the whole of India except the State of Jammu & Kashmir.

® It shall come into force on such date as the Central Government may, by
notification, appoint (1a).

10.2.2 Definitions
In this Act, unless the context otherwise requires:

e “Agreement” includes any arrangement or understanding, whether or not it is
intended that such agreement shall be enforceable (apart from any provision of
this Act) by legal proceedings;

o “Commission” means the Monopolies and Restrictive Trade Practices
Commission established under section 3;

e “Director General” means the Director General of Investigation and Registration
appointed under section 8, and includes any additional, Joint, Deputy or Assistant
Director General of Investigation and Registration appointed under that section;

e “Dominant undertaking” means:

< An undertaking which, by itself or along with inter-connected undertakings
produces, supplies, distributes or otherwise controls not less than one-fourth
of the total goods that are produced, supplied or distributed in India or any
substantial part thereof.

< An undertaking which provides or otherwise controls not less than one-fourth
of any services that are rendered in India or any substantial part thereof.

Explanation I: Where any goods are the subject of different forms of production,
supply, distribution or control, every reference in this Act to such goods shall be
construed as reference to any of those forms of production, supply, distribution or
control, whether taken separately or together or in such groups as may be prescribed.

Explanation II: The question as to whether any undertaking, either by itself or along
with inter-connected undertakings, produces, supplies, distributes or controls one-
fourth of any goods or provides or controls one-fourth of any services may be
determined according to any of the following criteria, namely, value, cost, price,
quantity or capacity of the goods or services.

Explanation III: In determining, with reference to features specified in sub-clause
(iii) sub clause (iv), as the case may be, the question as to whether an undertaking is or
is not a dominant undertaking, regard shall be had to:

e The average annual production of the goods, or the average annual value of the
services provided, by the undertaking during the relevant period;

e The figures published by such authority as the Central Government may, by
notification, specify, with regard to the total production of such goods made, or
the total value of such services provided in India or any substantial part thereof
during the relevant period.
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Explanation IV: In determining the question as to whether an undertaking is or is not
a dominant undertaking in relation to any goods supplied, distributed or controlled in
India, regard shall be had to the average annual quantity of such goods supplied,
distributed or controlled in India by the undertaking during the relevant period.

Explanation V: For the purposes of this clause, “relevant period” means the period of
three calendar years immediately preceding that calendar year which immediately
precedes the calendar year in which the question arises as to whether an undertaking is
or is not a dominant undertaking.

Explanation VI: Where goods produced in India by an undertaking have been
exported to a country outside India, then the goods so exported shall not be taken into
account in computing for the purposes of this clause:

e The total goods that are produced in India by that undertaking;

® The total goods that are produced, supplied or distributed in India or any
substantial part thereof,

10.2.3 Act not to Apply in Certain Cases

Unless the Central Government, by notification otherwise directs, this Act shall not
apply to: '
® Any undertaking owned or controlled by a Government company,

® Any undertaking owned or controlled by the Government,

e Any undertaking owned or controlled by a corporation (not being a company)
established by or under any Central, Provincial or State Act,

® Any trade union or other association of workmen or employees formed for their
own reasonable protection as such workmen or employees,

® Any undertaking engaged in an industry, the management of which has been taken
over by any person or body of persons in pursuance of any authorisation made by
the Central Government under any law for the time being in force,

® Any undertaking owned by a co-operative society formed and registered under
any Central, Provincial or State Act relating to co-operative societies,

® Any financial institution.

Explanation: In determining, for the purposes of clause (c), whether or not any
undertaking is owned or controlled by a corporation, the shares held by financial
institutions shall not be taken into account.

10.2.4 Monopolistic Trade Practice to be Deemed to be Prejudicial
to the Public Interest Except in Certain Cases

For the purposes of this Act, every monopolistic trade practice shall be deemed to be
prejudicial to the public interest, except where:

e Such trade practice is expressly authorised by any enactment for the time being in
force, or

® The Central Government, being satisfied that any such trade practice is necessary:

% To meet the requirements of the defence of India or any part thereof, or for the
security of the State; or

< To ensure the maintenance of supply of goods and services essential to the
community; or

< To give effect to the terms of any agreement to which the Central Government
is a party. .



10.2.5 Provisions Relating to Monopolistic, Restrictive and
Unfair Trade Practices

® Section 10 of the MRTP Act, 1969 empowers the MRTP Commission to enquire
into monopolistic or restrictive trade practices upon a reference from the Central
Government or upon its own knowledge or on information. The MRTP Act, 1969
also provides for appointment of a Director General of Investigation and
Registration for making investigations for the purpose of enquiries by the MRTP
Commission and for maintenance of register of agreements relating to restrictive
trade practices.

® The MRTP Commission receives complaints both from registered consumer and
trade associations and also from individuals either directly or through various
Government Departments, Complaints regarding Restrictive Trade Practices or
Unfair Trade Practices from an association are required to be referred to the
Director General of Investigation and Registration for conducting preliminary
investigation in terms of Sections 11 and 36C of the MRTP Act, 1969 and
Regulation 119 of the MRTP Commission Regulations, 1974. The Commission
can also order a preliminary investigation by the Director General of Investigation
and Registration when a reference on a restrictive trade practice is received from
the Central/State Government, or when Commission's own knowledge warrants a
preliminary investigation. Enquiries are instituted by the Commission under
relevant Sections of the MRTP Act, 1969 after the Director General of
Investigation and Registration has completed the preliminary investigation and as
a result of the findings, submits an application to the Commission for an enquiry.

10.3 SECURITIES EXCHANGE BOARD OF INDIA ACT

An Act to provide for the establishment of a Board to protect the interests of investors
in securities and to promote the development of, and to regulate, the securities market
and for matters connected therewith or incidental thereto.

SEBI is the Regulator for the Securities Market in India. The Securities and Exchange
Board of India was established on April 12, 1992 in accordance with the provisions of
the Securities and Exchange Board of India Act, 1992.

The Preamble of the Securities and Exchange Board of India describes the basic
functions of the Securities and Exchange Board of India as, “.....to protect the
interests of investors in securities and to promote the development of, and to regulate
the securities market and for matters connected therewith or incidental thereto.”

10.3.1 SEBI Functions and Responsibilities

Chapter 1V of the SEBI Act, 1992 deals with the powers and functions of the board.
SEBI has to be responsive to the needs of three groups, which constitute the market:

@ The issuers of securities
® The investors
® The market intermediaries

SEBI has three functions rolled into one body quasi-legislative, quasi-judicial and
quasi-executive. It drafts regulations in its legislative capacity, it conducts
investigation and enforcement action in its executive function and it passes rulings and
orders in its judicial capacity. Though this makes it very powerful, there is an appeal
process to create accountability. There is a Securities Appellate Tribunal which is a
three member tribunal. A second appeal lies directly to the Supreme Court.
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registrar to an issue, investment advisors and other such intermediaries associated with Mof;:’a?e";‘gﬁi‘:}:ﬁfﬁ;g;
securities markets.

10.3.3 Types of Exchanges

The exchanges in India can be divided into national, regional and local exchanges.
A detailed explanation of each is as follows:

National Exchange

The National Stock Exchange of India Limited (NSE), is a Mumbai-based stock
exchange. It is the second largest stock exchange in India in terms of daily turnover
and number of trades, for both equities and derivative trading. Though a number of
other exchanges exist, NSE and the Bombay Stock Exchange are the two most
significant stock exchanges in India and are respensible for the vast majority of share
transactions. The NSE’s key index is the S&P CNX Nifty, known as the Nifty, an
index of fifty major stocks weighted by market capitalisation.

NSE is mutually-owned by a set of leading financial institutions, banks, insurance
companies and other financial intermediaries in India but its ownership and
management operate as separate entities.

NSE is the third largest Stock Exchange in the world in terms of the number of trades
in equities. It is the second fastest growing stock exchange in the world with a
recorded growth of 16.6%.

NSE has remained in the forefront of modernization of India’s capital and financial
markets, and its pioneering efforts include:

e Being the first national, anonymous, electronic Limit Order Book (LOB)
exchange to trade securities.in India. Since the success of the NSE, existent
market and new market structures have followed the “NSE™ model.

e Setting up the first clearing corporation “National Securities Clearing Corporation
Ltd.” in India. NSCCL was a landmark in providing innovation on all spot equity
market (and later derivatives market) in India.

e Co-promoting and setting up of National Securities Depository Limited, first
depository in India.

e Setting up of S&P CNX Nifty.

e NSE pioneered commencement of Internet Trading in February 2000, which led to
the wide popularization of the NSE in the broker community.

e Being the first exchange that started traded derivatives, particularly on an equity
index, in India in 1996. After four years of policy and regulatory debate and
formulation, the NSE was permitted to start trading equity derivatives

e Being the first and the only exchange to trade GOLD ETFs (exchange traded
funds) in India.

® NSE has also launched the NSE-CNBC-TV18 media centre in association
with CNBC-TV18.

Currently, NSE has the following major segments of the capital market:
e Equity

e Futures and Options

® Retail Debt Market
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® Wholesale Debt Market
® Currency futures

It is the one of the most important stock exchanges in the world.

Regional Exchange

There are 23 stock exchanges in India. Among them two are national Jevel stock
exchanges namely Bombay Stock Exchange (BSE) and National Stock Exchange of
India (NSE). The rest 21 are Regional Stock Exchanges (RSE).

List of Regional Stock Exchanges in India:
® Ahmedabad Stock Exchange

® Bangalore Stock Exchange

e Bhubaneshwar Stock Exchange
e (Calcutta Stock Exchange

e Cochin Stock Exchange

® Coimbatore Stock Exchange

® Delhi Stock Exchange

e Guwahati Stock Exchange

e Hyderabad Stock Exchange

® Jaipur Stock Exchange

e |.udhiana Stock Exchange

e Madhya Pradesh Stock Exchange
e Madras Stock Exchange '

e Magadh Stock Exchange

® Mangalore Stock Exchange

® Meerut Stock Exchange

e OTC Exchange of India

e Pune Stock Exchange

e Saurashtra Kutch Stock Exchange
e Uttar Pradesh Stock Exchange

e Vadodara Stock Exchange

The Regional Stock Exchanges started clustering from the year 1894, when the first
RSE, the Ahmedabad Stock Exchange (ASE) was established. In the year 1908, the
second in the series, Calcutta Stock Exchange (CSE) came into existence.

During the early sixties, there were only few recognized RSEs in India namely
Calcutta, Madras, Ahmedabad, Delhi, Hyderabad and Indore. The number remained
unchanged for the next two decades. 1980s was the turning point and many RSEs
were incorporated. The latest is Coimbatore Stock Exchange and Meerut Stock
Exchange.

A new share trading platform called the BSE Indonext, inaugurated recently, might at
best provide a lifeline to regional stock exchanges. These have been fast losing
business to the two principal stock exchanges, the National Stock Exchange (NSE)
and the Bombay Stock Exchange (BSE). A more optimistic inference seems
premature if recent stock exchange history is anything to go by. Until the mid-1990s



the regional stock exchanges were significant players in Indian capital market.
Company law as well as capital market rules and regulations gave them a sizable
captive business from companies located in their areas. A company going public had
to have its shares listed in the regional stock exchange nearest to its place of
incorporation and only optionally with the BSE. In case of oversubscription, it was the
regional exchange that approved the allotment pattern. Companies having a large
market capitalisation as well as a wide branch network chose to have their shares
listed in many regional stock exchanges as well as in the BSE. A major reason for the
survival of regional stock exchanges was seen in the slow pace of technological
progress. Well into the 1990s, Indian stock exchanges in general were laggards in
adopting communication technology that was transforming bourses in the U.S. and
Europe. Regional exchanges could still conduct trade in isolation from one another
and from the BSE. This had several undesirable consequences: illiquidity of stocks,
possibilities of manipulation, and arbitrage were some of them.

A vastly expanded reach was one of the major benefits the new technology conferred
on the stock exchanges. Significantly improved trading and settlement practices
resulted. These advantages were dramatically demonstrated by the advent of the NSE;
it came into being in November 1994 with a specific mandate to develop a better
model than the existing exchanges. Adopting the state of the art in technology and
stock exchange management skills — the NSE is the only exchange run wholly by
professionals — the new exchange soon acquired pre-eminence. Investors in many
centres, outside the metros and even in semi urban areas, could trade on the all-India
exchange. Very soon the BSE followed suit with its own “BOLT” system. The
marginalisation of the regional stock exchanges became complete. Many large
corporates, not perceiving any benefit in sticking to a regional exchange, opted out.
This process was facilitated by the changed rules. Simultaneously, as part of stock
market reform in India, exchanges were required to professionalise their management
and change their organisational structure from a “mutual” basis — essentially a club
type format with stock brokers as the only members — to a “demutual” basis, a
corporate form. That move has gathered momentum with the Government amending
the relevant legislation.

Wiil the regional exchanges adapt to the requirements of technology and
organisational restructuring and remain viable entities? Until recently many experts
felt the regional exchanges would go the way of many smaller exchanges in the
developed world. However, the advent of Indonext opens up many possibilities for
survival by coming together and trading through a new platform specially designed for
the stocks of small and medium companies. As a rule such stocks do not have
liquidity. The hope is that the new platform will pool the resources of its 18 members
and overcome the deficiencies of trading in illiquid stocks and small exchanges. There
have been some tall claims of Indonext paving the way for a strong all-India exchange
that would eventually be up in competition with the BSE and the NSE. A more
realistic view is that the new platform will give regional exchanges a lease of life.

10.4 CUSTOMER AND CENTRAL EXCISE ACT

This is an Act to consolidate and amend the law relating to Central duties of excise.

Whereas it is expedient to consolidate and amend the law relating to Central Duties of
Excise on goods manufactured or produced in (certain parts) of India.

10.4.1 Short Title, Extent and Commencement
® This Act may be called the Central Excise Act, 1944

e [t extends to the whole of India.
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[t shall come into force on (such date) as the Central Government may, by
notification in the Official Gazette, appoint in this behalf.

10.4.2 Definitions

[n this Act, unless there is anything repugnant in the subject or context:

“Adjudicating authority” means any authority competent to pass any order or
decision under this Act, but does not include the Central Board of Excise and
Customs constituted under the Central Boards of Revenue Act, 1963 (54 of 1963),
[Commissioner of Central Excise (Appeals) or Appellate Tribunal]

< “Appellate Tribunal” means the Customs, Excise and Gold (Control)
Appellate Tribunal constituted under section 129 of the Customs Act, 1962
(52 0f 1962)

< “Broker” or “commission agent” means a person who in the ordinary course
of business makes contracts for the sale or purchase of excisable goods for
others.

“Central Excise Officer” means the Chief Commissioner of Central Excise,
Commissioner of Central Excise, Commissioner of Central Excise (Appeals),
Additional Commissioner of Central Excise, Joint Commissioner of Central
Excise, Deputy Commissioner of Central Excise, Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise or any other officer of
the Central Excise Department or any person (including an officer of the State
Government) invested by the Central Board of Excise and Customs constituted
under the Central Boards of Revenue Act, 1963 (54 of 1963) with any of the
powers of a Central Excise Officer under this Act.

“Curing” includes wilting, drying, fermenting and any process for rendering an
unmanufactured product fit for marketing or manufacturing.

“Excisable goods” means goods specified in the Schedule to the Central Excise
Tariff Act, 1985 as being subject to a duty of excise and include salt.

“Factory” means any premises, including the precincts thereof, wherein or in any
part of which excisable goods other than salt are manufactured, or wherein or in
any part of which any manufacturing process connected with the production of
these goods is being carried on or is ordinarily carried on:

% “Fund” means the Consumer Welfare Fund established under section 12C.
“Manufacture” includes any process:
< Incidental or ancillary to the completion of a manufactured product.

< Which is specified in relation to any goods in the section or Chapter notes of
the Schedule 1 to the Central Excise Tariff Act, 1985 as amounting to
manufacture and the word “manufacturer” shall be construed accordingly and
shall include not only a person who employs hired labour in the production or
manufacture of excisable goods, but also any person who engages in their
production or manufacture on his own account.

“Prescribed” means prescribed by rules made under this Act.

“Sale” and “purchase”, with their grammatical variations and cognate expressions,
mean any transfer of the possession of goods by one person to another in the
ordinary course of trade or business for cash or deferred payment or other
valuable consideration.









10.5.3 Short Title, Extent and Commencement

This Act may be called the Central Sales Tax Act, 1956.
It extends to the whole of India.

It shall come into force on such date as the Central Government may, by
notification if the Official Gazette, appoint, and different dates may be appointed
for different provisions of this Act.

10.5.4 Definitions

in this Act, unless the context otherwise requires:

“Appropriate State” means:

< In relation to a dealer who has one or more places of business situated in the

same State_ that State;

< In relation to a dealer who has 4 places of business situate in different States,
every such State with respect to the place or places of business situate within

its territory.

“Business” includes:

< Any trade, commerce or manufacture, or any adventure or concern in the
nature of trade, commerce or manufacture, whether or not such trade,
commerce, manufacture, adventure or concern is carried on with a motive to
make gain or profit and whether or not any gain or profit accrues from such

trade, commerce, manufacture, adventure or concern; and

< Any transaction in connection with, or incidental or ancillary to, such trade,

commerce, manufacture, adventure or concern.

“Dealer” means any person' who carries on (whether regularly or otherwise) the
business of buying, selling, supplying or distributing goods, directly or indirectly,
for cash, or for deferred payment, or for commission, remuneration or other

valuable consideration, and includes:

< A local authority, a body corporate, a company, any co-operative society or
other society, club, firm, Hindu undivided family or other association of

persons which carries on such business;

< A factor, broker, commission agent, del credere agent, or any other mercantile
agent, by whatever name called, and whether of the same description as herein
before mentioned or not, who carries on the business of buying, selling,
supplying or distributing goods belonging to any principal whether disclosed

or not; and

< An auctioneer who carries on the business of selling or auctioning goods
belonging to any principal, whether disclosed or not and whether the offer of
the intending purchaser is accepted by him or by the principal or a nominee of

the principal.

Explanation-1: Every person who acts as an agent, in any State, of a dealer residing
outside that State and buys, sells, supplies or distributes, goods in the State or acts on

behalf of such dealer as:

e An agent for the collection or the payment of the sale price of goods or as a

A mercantile agent as defined in the Sale of Goods Act, 1930, (3 0of 1930) or

An agent for handling of goods or documents of title relating to goods, or

guarantor for such a collection or payment.
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And every local branch or office in a State of a firm registered outside that State or a
company or other body corporate, the principal office or headquarters whereof is
outside that State, shall be deemed to be a dealer for the purposes of this Act.

Explanation-2: A Government which, whether or not in the course of business, buys,
sells, supplies or distributes goods, directly or otherwise for cash or for deferred
payment or for commission, remuneration or other valuable consideration, shall
except in relation to any sale, supply or distribution of surplus, unserviceable or old
stores or materials or waste products or obsolete or discarded machinery or parts or
accessories thereof, be deemed to be a dealer for the purposes of this Act;

® “Declared goods”™ means goods declared under section 14 to be of special
importance in inter-State trade or commerce;

® “Goods™ includes all materials, articles, commodities and all other kinds of
movable property, but does not include newspapers, actionable claims, stocks,
shares and securities;

e “Place of business” includes:

< In any case where a dealer carries on business through an agent (by whatever
name called), the place of business of such agent;

< A warehouse, godown, or other place where a dealer stores his goods; and
<+ A place where a dealer keeps his books of account;

® “Prescribed” means prescribed by rules made under this Act;

e “Registered dealer” means a dealer who is registered under sec.7;

e “Sale” with its grammatical variations and cognate expressions, means any
transfer of property in goods by one person to another for cash or for deferred
payment or for any other valuable consideration, and includes:

< A transfer, otherwise than in pursuance of a contract, of property in any goods
for cash, deferred payment or other valuable consideration;

<+ A transfer of property in goods (whether as goods or in some other form)
involved in the execution of a works contract;

< A delivery of goods on hire-purchase or any system of payment by
installments;

< A transfer of the right to use any goods for any purpose (whether or not for a
specified period) for cash, deferred payment or other valuable consideration;

< The supply of goods by any unincorporated association or body of persons to
a member thereof for cash, deferred payment or other valuable consideration;

< A supply, by way of or as a part of any service or in any other manner
whatsoever, of goods, being food or any other article for human consumption
or any drink (whether or not intoxicating), where such supply or service, is for
cash, deferred payment or other valuable consideration,

e “Sale price” means the amount payable to a dealer as consideration for the sale of
any goods, less any sum allowed as cash discount according to the practice
normally prevailing in the trade, but inclusive of any sum charged for anything
done by the dealer in respect of the goods at the time of or before the delivery
thereof other than the cost of freight or delivery or the cost of installation in cases
where such cost is separately charged.

e “Turnover” used in relation to any dealer liable to tax under this Act means the
aggregate of the sale prices received and receivable by him in respect of sales of



any goods in the course of inter-State trade or commerce made during any
prescribed period and determined in accordance with the provisions of this Act
and the rules made there under.

® “Year”, in relation to a dealer, means the year dpplicable in relation to him under
the general sales tax law of the appropriate State, and where there is no such year
applicable, the financial year.

Check Your Progress

Fill in the blanks:

l. means the Consumer Welfare Fund established under
section 12C.

2. means any person who carries on (whether regularly or
otherwise) the business of buying, selling, supplying or distributing
goods, directly or indirectly.

3. “Declared goods” means goods declared under to be of
special importance in inter- State trade or commerce.

4. The MRTP Act, 1969 has its genesis in the Directive Principles of State
Policy embodied in the of India.

5. “Director General” means the Director General of Investigation and
Registration appointed under

6. The Securities and Exchange Board of India was established on

10.6 LET US SUM UP

e Every rule made by the Central Government under this Act shall be laid, as soon
as may be after it is made, before each House of Parliament while it is in session
for a total period of thirty days which may be comprised in one session or in two
or more successive sessions and if before the expiry of the session immediately
following the session or the successive sessions aforesaid] both houses agree in
making any modification in the rule or both Houses agree that the rule should not
be made, the rule shall thereafter have effect only in such modified form or be of
no effect, as the case may be; so, however, that any such modification or
annulment shall be without prejudice to the validity of anything previously done
under that rule.

e Intellectual Property (IP) reflects the idea that its subject matter is the product of
the mind or the intellect. These could be in the form of Patents; Trademarks;
Geographical Indications; Industrial Designs; Layout-Designs (Topographies) of
Integrated Circuits; Plant Variety Protection and Copyright.

10.7 LESSON END ACTIVITY

Do you agree with the statement that the companies under MRTP Act are normally
required to obtain the approval of the Government? If yes, give your viewpoints.

10.8 KEYWORDS

Intellectual Property: It is a number of distinct types of legal monopolies over
creations of the mind, both artistic and commercial, and the corresponding fields of
law.
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Copyright: 1t is a form of intellectual property which gives the creator of original
work exclusive rights for a certain time period in relation to that work, including its
publication, distribution and adaptation; after which time the work is said to enter the
public domain.

Patent Agents: Section 125 provides for a register of patent agents to be maintained
by the controller. The register shall contain the names and addresses of all persons
qualified to have their names entered under Section 126.

10.9 QUESTIONS FOR DISCUSSION

1. Describe restrictive trade practice act.

What do you mean by state sale tax act?
Define appropriate state.

What do you mean by central excise officer?
What are the provisions of MRTP Act?

Highlight some of the SEBI Functions and Responsibilities.

S

Discuss various types of exchanges in India.

Check Your Progress: Model Answer
I. Fund

Dealer

Section 14

2

3

4. Constitution
5. Section 8
6

April 12, 1992
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